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CASES 



DECIDED 



IN THE SUPEEME COUET. 



VOL.. X. PART I. 



In re Schoeman. 



Executor — Letters of Administration — Domicile — Absence 
from Colony — Secv/rity — Bemoval of Executor. 

Letters of administration should not he granted hy the Master 
of the Supreme Court to any person who is absent from 
the Colony at the time of applying for the same. 

An executor testamentary who is not only domiciled in the 
Colony y hut is actually here at the tims of applying for 
letters of administration^ is entitled to obtain the same 
without any conditions. 

If an executor testamentary is not domiciled here, hut comes 
here for the purpose of applying for letters^ the Master 
should grant the same unconditionally if he is satisfied 
thai such eosecutor will reside within the jurisdiction tmtil 
he has fully administered the testator* s estate. If however, 
the Master is not so satisfied, he ought to require secv/rity 
for the due administration of sveh estate. 

When once letters of administration have been granted to any 
executor, whether testamentary, dative, or assumed, he will 
not be removed frcmt office omng to temporary absence 
from the Colony, if he is willing to remain in office, in the 
absence of proof that duties requiring performance have 
been left unperformed, or that some act of administration 
Vol. X.— Pabt I. B 
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which cannot he done mthout his presence requires to he 
immediately done. 
Upon a petition hy persons appointed hy will as executors^ 
together mth a person resident in the Transvaal, to 
restrain the Master from granting him letters of ad- 
ministration, the Court directed that if such non-resident 
should apply in person, the Master should judge whether it 
is a case in which letters should he granted unconditionally 
or on condition ofp'oper security heing given, and that if 
the applicant should not come into the Colony at all for 
the purpose of his application, the Master should refuse to 
grant him letters. 

1892. Application to restrain the Master of the Supreme Court 

1893. from ffrantin*:: letters of administration to one Lourens, an 

Jan. 12. ^ " ' 

, -r- executor nominated under the will of one Schoeman deceased 

Jn re Schoe- 

*'*?« ^r^*** and his surviving spouse. 

^ schoemln"* The petitioners with three others were duly nominated 
executors testamentary of the joint estate of the deceased 
Schoeman and his surviving spouse. The two petitioners 
and the surviving spouse, who was one of the said executors 
appointed by the will, had duly taken out letters of adminis- 
tration. All the executors resided in the colony with the 
exception of one Lourens, and he resided in the South 
African Kepublic. Lourens had applied for letters of 
administration. The petitioners submitted that being 
domiciled outside of the jurisdiction of this Court, letters of 
administration should not be granted to him unless he gaye 
security for the due performance of his duties as executor. 

The Master reported that in view of the decision in the 
case of Von Pentz vs. The Master * he felt himself bound to 
grant letters of administration, but pointed out that when 
letters of administration were issued unconditionally to 
executors not resident in the Colony, some very important 
provisions of the law were rendered nugatory, it being, for 
instance, virtually impossible for the Master to carry out the 
provisions of Acts 14 of 1864, 11 of 1873, and 5 of 1864 
in respect of such executors. 

Searle, for the petitioners. The cases of Pentz and Moodie 

* Vide ix. Juta, 158. 
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are apparently against me : but there the executors were in n^^ii 
this Colony. It is impossible for the Master to compel an j^^^ 
executor to comply with the requisites of the Acts of 1864 j^ rTsdioe- 
and 1873 if he were domiciled out of the Colony. Grdbbe- "^^^^^ 
laar's Trustee vs. Grdbbelaar's Executor (9 Buch. 207)- ^sSSSlS""* 

[IJpiNGTON, J. E. L., referred to In re Esterhuyzen (Buch. 
1874, 1).] Absence from the Colony may not be a reason 
for removing an executor once appointed : but the same 
principle does not apply to the appointment of a person 
domiciled out of the Colony at the time of appointment. 

The Atiomet/'Generaly for the Master. I admit the position 
the Master must take up is that no person out of the Colony 
can be appointed an executor, unless, indeed, he gives 
security, in which case there is no objection to his being 
appointed. The 20th section of Ordinance 104 must be 
read to mean " any person in this Colony," for the duties of 
and remedies against an executor are only applicable to a 
person domiciled here. 

Cur ad. vult. 

Posted (January 12th), — 

Db Villibks, J. : The petitioners who by will have 
been appointed executors together with M. 0. Lourens, of 
J. C. Schoeman's estate, seek to restrain the Master of the 
Supreme Court from granting letters of administration to 
Lourens until he shall have given security for the due and 
faithful administration of the estate. The ground of the 
application is that Lourens resides in the South African 
Republic, and not within the jurisdiction of this Court. 
During the argument the further fact has been relied upon 
that Lourens has not come within the jurisdiction at all for 
the purpose of obtaining letters of administration. This 
fact appears to me to be fatal to his right of obtaining 
letters, but, as he may still come to the Colony for the 
purpose, it will be necessary to lay down some rules for the 
guidance of the Master in case Lourens should apply in 
person. 

The decision of this Court in the recent cases of In re von 
Pentz and In re Moodie affords no assistance for the de- 
termination of the present case. In each of these cases the 

B 2 
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1893. 
Dec 15. 

1893. 
Jan. 12, 



Jn re Schoe- 
man*s Estate. 

Hx parte 



non-resident executor had come to the Colony for the 
purpose not only of obtaining letters, but also of adminis- 
tering the estate. In neither of these cases was there 
anything to shew that the late Master entertained any 
^ScSSSSaJf* apprehension as to the executors not remaining in this 
Colony until they have fully administered the respective 
estates. On the contrary, in both these cases, as I have 
been informed by the present Master, there was every reason 
to believe that the executors woidd personally perform their 
duties within the Colony. It was only in deference to the 
previous practice of his office that the Master insisted upon 
security before granting lett-ers oil administration. We 
have now to deal with a case in which the executor is non- 
resident, and there is no reason for believing that he will 
personally administer the estate under the supervision of 
the Master. 

Where letters of administration have once been granted 
to an executor, his mere absence from the Colony is not a 
sufficient ground for removing him from office. Temporary 
absence may be quite consistent with the executor's perfect 
capacity and willingness to perform his duties. Accordingly 
in the case of Grohbdaars Trustee vs. Grohbelaar^s Executors 
(9 Buch. [1879], p. 207), the Court refused to remove an 
executor without some proof that his absence was of such a 
nature or duration as to amount to refusal or unwilling- 
ness to act. But where, as in EsterhuyzevCs Case (4 Buch. 
[1874], p. 1), the executor was absent under circumstances 
which were inconsistent with the proper performance of his 
duties, the Court without hesitation removed him from his 
trust. The rule may be briefly stated that an executor, 
whether testamentary, or dative, or assumed, who is tempo- 
rarily absent from the Colony and who is willing to remain 
in office, will not be removed in the absence of proof that 
duties requiring peiformance have been left unperformed, or 
that some act of administration which cannot be done 
without his presence requires to be immediately done. 

The case of an absent person applying for letters of 
administration stands on a different footing. From the 
nature of the case his duties are still entirely unperformed. 
Either he intends to commence their performance at once 
or he intends to postpone it. In the former event he ought 



Digitized by VjOOQIC 



to be here personally, and, if he is not, letters ought not to d]^% 
be granted to him. In the latter event there is no occasion jan^^i'^. 
for granting him letters until he is prepared to act upon inrT^uoe- 
them. It follows, therefore, that letters of administration ^^^^^^' 
should not be granted by the Master to any person who is ^^^oSw^n!''* 
absent from the Colony at the time when he applies for 
them. 

But other cases may arise where the person applying for 
letters as executor testamentary happens then to be in the 
Colony, but ordinarily resides outside the Colony. In such 
cases letters of administration should be granted, but it 
must, in my opinion, be left to the discretion of the Master 
whether he will do so unconditionally or upon certain 
conditions. If he is satisfied as to the lortd fide intention 
and ability of the applicant to reside in the Colony until 
the estate shall have been fully administered, there is no 
reason why letters should not be granted unconditionally. 
But if the Master honestly believes that he will lose all 
control over the administration when once letters have been 
granted, he ought surely to have the power to impose such 
conditions as will reserve such control to him. Among the 
duties of the Master the most important are those of calling 
upon all executors to file proper accounts, and of collecting 
succession duty from executors, but neither of these duties 
could be efficiently performed in regard to executors who 
are absent and on whom he has no hold whatever. An 
effectual way of retaining control over the administration 
would be by granting letters on condition of security being 
given for due administration, and until the decision in the 
recent cases of In re von Pentz's Estate and In re Hoodie's 
EstaiSy that has been the course actually adopted in all cases 
of non-resident applicants. After that decision he can no 
longer refuse to grant letters to persons who apply to him 
personally, and as to whom he is satisfied that, although not 
permanently domiciled here, they will reside within the 
jurisdiction until they have completed their administration. 
Bat where he is not so satisfied, he will, in my opinion, be 
justified in continuing the wholesome practice of requiring 
security. If the applicant is unable or unwilling to give 
security, but is authorised by the testator's deed or will to 
assume another person as executor, the difficulty might be 
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^^^ met by Buch assuraptioiiy but the assumed executor would be 

jM?1'a. bound by the 24th section of Ordinance No. 104 to give 

rnrTschoe' security. Failing such assumption, the only course left to 

"**s!?^rtJ*** *'^® Master would be to appoint an executor dative in the 

'^th'cSS.S?^ usual way. 

In the present case the person objected to by the petitioners 
is not only a non-resident, but it does not even appear 
that he intends to come into the Colony from the Transvaal 
for the purpose either of obtaining letters of administration 
or of administering Sc-hoeman's estate. The petitioners 
apply for an order restraining the Master from granting him 
letters, but it would be premature to make such an order. If 
Lourens should apply in fierson, the Master will judge 
whether it is a case in which letters should be granted un- 
conditionally or on condition of proper security being given. 
If Lourens should not come into the Colony at all the Master 
will of course refuse to grant him letters of administration. 
The costs of the present application may fairly come out of 
Schoeman's estate. 

Buchanan, J. : When the esses of Pentz and Moodie were 
before the Court, the late Master stated that the practice of 
his office had been changed in 1864. Before 1864 the practice 
of the oiSce had been not to grant letters of administration 
to absent executor's testamentary, but that their agents in 
the Colony were usually appointed executors dative. Since 
1864, persons living out of the Colony had received letters 
of administration as executors upon their giving security. 
The former practice was founded ou sound reason. 

In the cases of Pentz and Moodie the executors' testa- 
mentary had come from abroad into the Colony, had appeared 
before the Master in person, and had shown a bond fide 
intention of carrying out the due administration of the 
estates which had been entrusted to them by will. The 
Court then held, and I think rightly, that under those cir- 
cumstances the Master was not justified in requiring any 
security from them. I now concur in the judgment of the 
Chief Justice, as I think it is more in accord with the former 
practice of the Master's office; and it places the adminis- 
tration of estates on a sound basis. When a testator selects 
an executor not domiciled here, the Master can exercise his 



Digitized by VjOOQIC 



discretion. In some cases he may be satisfied in simply 
requiring a domiciliurn citandi et executandi; in others he 
may deem it prudent to require substantial security. These 
are details which may be left to the Master. 

Upington, J., concurred. 

[A^pplicants* Attorney, D. Tennant, Jdn. ~| 

Respondent's Attorneys, J. & 11. Reid & Nephew. J 



IH92. 
Dec. 16. 

1893. 
Jan. 12. 

In re Schoo- 
man's tlstato. 

Ex parte 

Csiimcross and 

Schoeinan. 



Ex parte Du Plooy. 

Pauper suit — Beference to Counsel — Appeal in forma pauperis 
— Defamation. 

Where, upon the face of an application for leave to sue or defend 
in forma pauperis, it is clear to the Court thai there is no 
cause of action or defence, no reference mil he made to 
coimsd. 

Appeals from Circuit Courts may he instituted in forma pauperis, 
hut the fact that judgment has heen given against the 
petitioner would justify the Supreme Court in looking 
more closely into the petitioner's case than in an original 
suit 

Where, upon the face of a motion for leave to appeal in forma 
pauperis, against a judgment for the defendant given hy a 
Circuit Court in an action for defamation, it appeared 
that the alleged defamation consisted in the statement tlmt 
the petitioner had hewitched the defendants dauglUer, 
Held, that, as the statement was not defamatory, tJiere 
should he no reference to counsel. 

Petition for leave to appeal in forma pauperis. 
The petitioner had sued one Myburgh for damages for 
slnnder in the Circuit Court at Burghersdorp. The summons 
alleged that the plaintiff (now petitioner) was a teacher in 
the Orange Free State, but now out of occupation. The 
defendant was the father of one Annie Smit, bom Myburgh, 
who died in March 1892. That in January 1892, the 
defeudant, in the hearing of certain persons, falsely and 
maliciously spoke of and concerning the plaintiff tbe said 
words, " Andries du Plooy (meaning the plaintiff) het mijn 



1893. 
Jan. 12. 

In re Du Plocy. 
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i8»3. dochter paljassed," which being interpreted means, " Andries 
du Plooy bewitched my daughter." That in April 1892, 



InreDu l*looy. 



the defendant further maliciously and falsely said of the 
plaintiff in the hearing of certain persons, "Andries du 
Plooy, heeft iets aan Annie Myburgh (meaning defendant's 
daughter) haar hand gesmeert en haar paljassed,*' which 
means, "Andries du Plooy rubbed something on Annie 
Myburgh's hand, and bewitched her." That again defendant 
said of the plaintiff, " Ik kan niet anders zeggen dan mijn 
dochter aan de ziekte dood is wat Andries her aangedaan 
heeft," which is, " I cannot say otherwise (or come to no 
other conclusion) than that my daughter died of the disease 
that Andries gave her." By the above words the defendant 
meant that the plaintiff had wrongfully and unlawfully 
caused the death of the said Annie Smit, bom Myburgh, by 
witchcraft or poisoning. And by reason of these false, 
malicious and defamatory words the plaintiff had suffered 
great damage, and claimed £150. 

The defendant in his plea denied the uttering of the words. 
He admitted the use of certain words, but not those set out 
nor any which could bear any slanderous meaning. He denied 
that he used any words in any way implying that plaintiff 
was the cause of Annie Smit's illness or death. Issue was 
joined on these pleetdings. No exception was taken to the 
declaration. 

At the trial at Burghersdorp, Hoplet, J., stated before any 
evidence was called that it did not appear to him the summons 
disclosed any cause of action. 

CoUijison, for the plaintiff, stated that he would not be able 
to shew that the innuendo contained in the words "or 
poisoning" could be shewn to arise out of the words used 
save as to part of the witchcraft. He admitted that 
summons meant that some magical substance had been put 
by the plaintiff on the hand of the deceased, by which she 
was bewitched, which bewitching caused her death. 

HoPLEV, J., held there was no cause of action disclosed, 
and dismissed the summons with costs of exception only* 
Plaintiff noted an appeal, but being without funds asked for 
leave to appeal as a pauper. 
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Cfraham, for petitioner. The question is, can there be au j^^'^fa 
appeal in forma pauperis, for it might be said that a certificate ^^ ^ ^^^ 
of counsel was being taken against a judgment of a Court. 
The point was raised, but not decided in Hilpert vs. Castle 
Mail Packet Co. (6 Juta, 26). In England such appeals are 
allowed, it being considered that the leave to sae once 
granted carries the petitioner through all the Courts. 
Taylor vs. Bouchier (1 Dick. 504) ; Bhmd vs. Lamb (2 Ja. 
& Wal. 402); Archbold, Ch. Practice, 1290; Jermer vs. 
Andrews (1 Ch. App. 800) ; Jones vs. Gregory (33 L. J. K S. 
681) ; Archbdd, Ch. Practice, vol. 2, 11, 83 ; J^ r« Boherts 
(33 Ch. D. 265) ; Brett's Commentaries on Law of England, 
711. 

[De Yilliebs, C. J. : Suppose a case were on the face of it 
ridiculous, would the Court refer it to counsel?] 

That might be to prejudge it. That at any rate is not the 
case here. It may be absurd to believe the witchcraft, but 
some people do : and if so, the accu8ation> though apparently 
absurd, might be most injurious and prejudicial. That, I 
submit, is the true test of whether words are slanderous or 
not 

De Villiebs, C.J. : The practice of this Court is not to 
allow any person to commence or defend a suit as a pauper 
until counsel has certified that in his opinion there is good 
cause of action or defence. But counsers certificate is not 
necessarily conclusive, because the opposite party may shew 
cause to the contrary. Where it is made clear to the Court 
that there is no cause of action or defence^ the rule is not 
made absolute. It would seem to follow that if upon the 
face of the petition it is self-evident that there is no cause 
of action or defence, the matter should not be referred to 
counsel at all. 

In the present case judgment has been given against the 
petitioner by the Circuit Court in an action instituted by him 
for defamation. That in itself is no ground for refusing to 
refer the matter to counsel for consideration whether there is 
good cause for appeal, but it certainly would justify this Court 
in looking more closely into the case set up for the petitioner 
than it would in an original suit. The alleged defamation 
consitttel in the defendant's saying that the petitioner had 
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ji?^2 bewitched the defendant's daughter. If this statement is not 
/nreSTpi defematory, there is no reason why the Court should not say 
80 at once, and save counsel from the trouble of considering 
the case, and the defendant from possible expense. The 
statement would not be defamatory unless it exposed the 
person regarding whom it was made to hatred, ridicule or 
contempt. There are certainly foolish people who believe 
in witchcraft, and would deteat a man or woman whom they 
believe guilty of the offence. But the test is, what reason- 
able and sober-minded people would think of a person 
accused of bewitching another, and if that test is applied, the 
petitioner could suffer no injury from the statement made 
by the defendant. It might be different if the statement 
were that the petitioner had attempted or practised witchcraft, 
for that would perhaps have implied deceit on his part. But 
the statement was that he had actually bewitched a young 
girl, a thing which no reasonable person would have believed 
him capable of doing. There will, therefore, be no reference 
to counsel. 

Buchanan and Upington, JJ., concurred. 

[Petitioner's Attorney, Mont. WAiiKEB.] 



Queen vs. Brodeijk. 

Pound Ordinance — Trespass — Bams — Penalty. 

The owner of more than one ram found trespassing on the 
property of any other person is liahle to the penalty 
provided by tlie b2nd section of Ordinance 16 of 1847, in 
respect of ea^ch such ram. 

1893. Appeal from a conviction by the Resident Magistrate 

Jan. 13. f ^^ 

— of Carnarvon. 

i>rodriik.* The appellant had been charged with the crime of contra- 

vening section 52 of Ordinance No. 16 of 1847 in that be 
had allowed twenty-five rams to trespass on the farm of one 
Geldenhuys. The farms of accused and Geldenhuys joined 
each other, and on the 26th of August 1892, twenty-five 
rams of more than a year old, which had been feeding on 
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tlie fknn of the accused, strayed and trespassed on to the "»3. 
farm of Geldenhuys. They were found by themselves, not Queen w 
havmg mixed with any other sheep, and were impounded by BrodrUk. 
Geldenhuys, who asked for £1 damages for each ram. The 
rams were released, and the accused was prosecuted for the 
penalty under Ordinance 16 of 1847. (A question of 
ownership was raised during the trial, the accused alleging 
that the rams did not belong to him ; but for the purposes 
of this report it is not necessary to deal with that point) 
The accused was found guilty and sentenced to forfeit a 
sum of £1 in respect of each ram found trespassing, or £25 
in all, or in default of payment to undergo one month's 
imprisonment. The accused now appealed. 

Searle^ for the appellant. Under Ordinance 16 of 1847 
the Magistrate seems to have held he could impose a 
penalty for every animal trespassing. This is wrong; he 
might have fined the accused £50 in this case. The new 
Act 15 of 1892 states particularly that there is a liability 
foT each animal trespassing. The maximum penalty here 
should have been £2. The fine should not exceed the 
damage: Bahk vs. Olifant (1 E. D. C. 362). The animals 
were not accused's property. Some evidence of damage 
should have been given. 

Giddy, for the Crown, was not heard. 

De Villiers, C.J. : The objects of the 52nd section of 
the Ordinance are clear. They are to encourage the breeding 
ol good stock, and to punish those who, by their negligence 
or malice, allow their rams to become the means of con- 
taminating the breed of others. The injury done to a flock 
of ewes would be in proportion to the number of rams let 
loose amongst them. It is not unreasonable, therefore, to 
hold that the Legislature intended the penalty to vary with 
the number of rams trespassing. The proviso that '^ if any 
such ram shall be found among ewes, the penalty shall be 
double," would seem to support this view. The encwtment 
is not tliat " every owner of rams, &c., trespassing," &c., shall, 
be liable, but that " the owner of every bull or ram, &c., 
found trespassing upon the property of any other person, 
shall be liable " to the penalty. Upon the whole, I am of 
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j^\^ opinion that the owner is liable to the penalty in respect 
Queen w ^^ ^^^^ ^^^^ found trespassing. The appeal must therefore 
Brodrijk. \^ dismissed. 

Buchanan and Upington, JJ., concurred. 

[Appellant's Attorneys, Yam Zyl & BuissiNMft.] 



Queen vs. Judelman. 



Appeal — Verdict of jury — Question of law reserved — Tlieft — 
Evidence of crime — Continuous possession. 

TJie question whether there is any evidence of the crime charged 
may he reserved by the Judge presiding at the trial of a 
criminal case as a question of law for the consideration 
of a Supreme Court. 

The credibility of the witnesses does not enter into the 
consideration of such a question, for if any facts liave 
been deposed to on behalf of the prosecution from tvhich 
a jury might justly infer that the crime charged had been 
committed by the prisoner, the verdict should not be 
disturbed. 

Jan ^13 Appeal from a conviction before Hopley, J., at Kimberley, 

^ — for theft, on the ground that " there was no evidence of theft 

Queen vg. ' ^ 

Judelman. to go to a jurj." (Three other grounds of appeal were 
also noted, but were not raised or argued on appeal.) The 
accused had been charged witli the crime of theft in 
that he stole a quantity of gold at Johannesburg in the 
South African Republic, weighing 2191 ounces, the property 
of some person unknown, and conveyed the said gold to 
Kimberley, and thus committed the crime of theft there. 

The evidence adduced was as follows^ A detective went to 
the hotel where accused was staying and searched him under 
a warrant. Accused was in bed. It was 8 a.m. In answer to 
the detective he admitted he had gold in his possession, and 
had come from Johannesburg and arrived in Kimberley about 
a fortnight ago. The gold (61 bars) was in a portmanteau. 
Accused said he had no permit or authority to shew how he 
came possessed of the gold, and that he had bought it i'roiu 
different parties, but did not know their names. He said he 
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had bought it as amalgam and had it smelted in Kimberley. j^^ja^ 
First he said he had no pennit from the Transvaal Govern- qq~^, 
ment, and then said he had had one but had lost it. He Juddman. 
was then arrested, and a small piece of gold found on him. 
No communication had been received from the Transvaal 
authorities before arrest. They declined to have anything 
to do with the case. 

The accused had taken the amalgam to a goldsmith to be 
smelted, informing him that he had 2000 or 3000 ounces. 
It was arranged that the gold should be smelted at a certain 
house where prisoner had provided a crucible, pot, and 
pincers. Accused brought this gold to the place in the 
shape of amalgam, where it was smelted out in the course of 
a week. The accused said he got the gold from Johannes- 
burg, and that he was manager of a company there, and 
that in six weeks' time he would have more gold to smelt. 
ThQ place where the gold was smelted and the implements 
used all belonged to one Els^. The accused stayed and 
watched the whole process of smelting. To produce the 
amount of gold found there must have been about 6000 
ounces of amalgam. He paid £15 for the smelting. 

The accused was a Kaffir storekeeper in Fordsburg, a suburb 
of Johannesburg, where he carried on a small business, having 
stock worth about £50. He had not been manager of any 
gold mining company since 1890, to the knowledge of 
a witness who stated he knew him welL 

Evidence of the law of the Transvaal was produced, 
according to which persons require a licence to deal in 
Tough gold, and any person found in possession of rough gold 
was liable to a punishment unless he could satisfactorily 
account for the possession. 

Juta (Searle with him), for the appellant. The question 
now raised is, do the facts adduced in evidence, admitting 
them all to be true, amount to the crime of theft ? The gold 
law of the Transvaal has no application here. The facts 
simply amount to this, that a man is found in this Colony 
in possession of amalgam, he having come from Johannesburg 
in the Transvaal. It is no crime in this Colony to be in 
possession of amalgam. Therefore it must be proved that 
the amalgam was stolen. Of this I submit there is no 
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1893. evidence whatever. There is no evidence that there are 

Jan. 13. 

Qu^M DiiiiQs at Joliannesburg, or that if there are there is any 
judeiman. gold there. There is no evidence that any gold-miner wins 
liis gold by the process resulting in amalgam, or that if there 
is such miner has lost any amalgam. All that can be said 
is that the prisoner was found in possession of amalgam — no 
oflFence in itself — and tliat he did not give a satisfactory 
account of how he got it : which he was not bound to do 
until it be proved that the amalgam was stolen by some one. 

The Attomey-Generaly for the Crown, This is an appeal 
from a finding of fact by a jury, from which no appeal lies : 
and the Judge could not reserve the point. 

[De Yilliebs, G.J. : Is it not rather a question whether 
the facts amount to the crime charged? Surely that is a 
question of law.] 

The jury were justified in drawing every legitimate 
inference from the facts. The prisoner, a small Kaffir truck 
shopkeeper with a stock of £50, is found in possession of 
several thousand pounds worth of gold. He comes from 
Johannesburg, where he is supposed to have been a manager 
of a mining company. It is notorious that gold-mining is 
carried on there. He gives conflicting and unsatisfactory 
accounts of himself, and gives no explanation where he got 
the gold from. Under these circumstances there was evidence 
of theft. 

Juta, in reply. Though it may be notorious that gold is 
found at Johannesburg, it is not one of those things of which 
the Court can take judicial cognizance. The prisoner was 
not bound to account for his possession, as it was no 
crime, and as it had not been proved the amalgam was 
stolen. If it could have been, why did the Transvaal 
Government not take steps ? 

De Villiebs, C.J. : The case has been ably argued on 
behalf of the prisoner, but the whole of the argument has 
proceeded upon the assumption that this is a direct appeal 
against the verdict of a jury. In law there is no such 
appeal, unless there has been irregularity or illegality in the 
proceedings. The Judge may, however, reserve any question 
of law, which may arise on the trial, for the consideration of 
this Court, and in this manner there may be an indirect 
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appeal to this Court But the appeal must be confined to jan*% 
the question of law which has arisen. Qa«n'i»«. 

In the present case three questions of law arose at the Jo<toini»n. 
trial of the prisoner, but I shall confine myself to the only 
one which has been raised and argued in this Court. That 
question is whether, a<«nming the facts deposed to on behalf 
of the prosecution to be true, there was any evidence of 
theft by the prisoner. On behalf of the Crown it has been 
contended that this is not such a question of law as could be 
•reserved for the consideration of the Court. I do not agree 
with this contention. Whether certain facts constitute a 
definite crime is a question of law. A jury may, at a trial, 
disregard the direction of the Judge that the facts deposed 
to do not constitute the offence charged, and may convict the 
prisoner. The Judge, however, may reserve the question of 
law arising out of his direction for the consideration of this 
Court, and if his direction was right, this Court would have 
the power, under the 27th section of Act 5 of 1879, to 
order that the judgment be set aside notwithstanding the 
verdict 

It is evident that the question of the credibility of the , 
witnesses for the prosecution does not enter into the present 
inquiry. Assuming their evidence to be true, was the jury 
justified in convicting the prisoner of theft? If any 
inferences could be legitimately drawn from that evidence 
it was the province of the jury to draw them. The prisoner 
was found at Kimberley in possession of over 2100 ounces of 
gold amalgam, which he there dealt with by having it 
smelted into pure gold. He had recently come from 
Johannesburg, where numerous gold companies are employed 
in extracting gold from the crushed rock, and where the 
prisoner himself had been engaged, not as a gold-miner, 
but as a small storekeeper. The only persons who could 
legitimately own gold amalgam would be those concerned in 
gold-miniog or purchasers from them. The prisoner gave 
two contradictory accounts as to how he came into the 
possession of the amalgam, one of which, at all events, he 
must have known to be false. He admitted that he had 
brought the amalgam from Johannesburg, and at the trial 
he tendered no evidence or explanation of any kind how, or 
from whom, or for what purpose he had obtained it. No 
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jln^is. ^^"^* would have been found with the jury if they had 
Qn^M. acquitted the prisoner, but can they be held to have 
judeiman. couvicted him without any evidence whatever of theft? If 
the gold was stolen at Johannesburg the prisoner's con- 
tinued possession and dealing with it here rendered him 
amenable to the Courts of this country. If he had been 
tried at Johannesburg a jury there would have been legally 
justified in inferring, from the facts deposed to on behalf of 
the prosecution, that he had stolen the aroalgsun from some 
person unknown. The same inference was drawn by the 
jury at Kimberley, and, as it is impossible to say that there 
was no legal justification for such an inference, the question 
reserved must be answered in favour of the Crown. 

Buchanan, J. : I concur, and on the grounds stated by 
the Chief Justice. It cannot be said in this case that there 
yvm no evidence to go to the jury. Moreover, in my opinion, 
tlie inferences drawn from this evidence by the jury were the 
correct inferences, and justified a conviction on the charge 

Ida. 

Upington, J., concurred. 

[ A pjHllant's Attorney, Gus. TBOiiUP.l 



Clayton, N. 0. vs. Metbopolitan and Suburban 
Eailway Co. 

llailway — Expropriation — Mala fides — Interdict — Alienation 
of Expropriated Land — Transfer. 

By agreement between a railway company and a contractor it 
was stipulated that the company should secure as muck 
land as could he acqmred under its Act, and transfer to 
the contractor or his order, upon the ccympletion of the 
contract, all land not actually to he u^d hy the company. 
In pursuance of this stipulation the contractor, as the 
company*$ agent, acquired more land from the War 
Department than was a^tv^aUy required for railway 
purposes and, according to the evidence given for the War 
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Department^ undertook mth the Department that if the 
Act should be passed only buildings which are easily 
removable VHyuM be erected on the land. The deed of 
transfer of the land to the company recited that the land 
had been eoDpropriaied for railway purposes, but contained 
no condition that the land was not to be alienated. Upon 
the completion of the railway^ the company proposed to 
transfer portion of the land to the contractor. 

Held, that as there was prima facie evidence thai the expro- 
priation of such portion had been made for sinister and 
ulterior pwrposes the War Department was entitled to an 
interdict restraining the transfer tvith leave to the con- 
tractor to apply to set it aside. 

The company also proposed to transfer another portion of the 
land to a purchaser ^ alleging that it had been sold in 
order to enable the payment of a loan which had previously 
been raised on mortgage of the land^ for the purpose of 
paying the compensation awarded by arbitrators to the 
Department, in respect of the expropriation of the land. 
Held, thai the question whether the transfer should be 
interdicted must be tried by action, to which the purchaser 
and the mortgagee should be parties, but pending suck an 
action, and in the absence of proof, that the purchaser 
would be prejudiced by the delay, the Court granted a 
temporary interdict restraining the tramfer. 

Application to have a rule nisi mtide absolute restraining isn. 
the respondents from transferring certain land to W. A. ma.' 
Philip and John Walker, formerly belonging to the War ,. ' a*! 
Department, and expropriated for railway purposes. a^n.N. o. 

On the 17th January, 1891, transfer had been passed of a^8aborban 
certain land behind the Amsterdam Battery, belonging to 
the War Department, by the War Department to the 
Metropolitan and Suburban Railway Company, this land 
having been expropriated for railway purposes. The rail- 
way company now proposed to transfer portion of this land 
to one Philip, to whom they had sold it, and another portion 
to John Walker, the contractor for the said line, said to 
have been taken over by him by virtue of an agreement 
with this company. It was alleged that the applicant had 
i^eed not to oppose the bill in Parliament, introduced by 
• Vol. X,— Pabt I. 
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j^w.^ the respondent, upon the undertaking by the latter that 

An^2 ^one but merely temporary buildings should be placed 

'» ^ ' thereon ; that the erection of buildings on it would seriously 

^^X'l^iton interfere with the defences of Table Bay and Cape Town, 

and greatly inconvenience the War Department. 

The transfer recited that the land transferred had been 
expropriated " for making and repairing a railway, or any 
works in connection therewith." The matter of compensa- 
tion was submitted to arbitrators who awarded the War 
Department £1200 "for land expropriated in the rear of 
tiie Amsterdam Battery for railway purposes." This award 
had been made a rule of Court. The railway company 
mortgaged this land to rarise the money to pay this com- 
pensation. The bond had been called up, and it was 
proposed to transfer portion of the land to Philip, he having 
])aid £1500 for it. The remainder the company wished to 
transfer was under an agreement between the company and 
John Walker, that they should make over to him all right 
and title to any land at their disposal not required for actual 
working of the railway. (John Walker was the contractor 
for the line, and this transfer was to take place on the com- 
pletion of the contract.) The company further agreed to 
secure as much land as possible under the Company's Act 
handing over to Walker all land which they did not require. 
On behalf of the respondents it was alleged that the 
original intention had been to expropriate part of this land. 
That the War Department pointed out that the expropri- 
ation of part would render the rest useless. The whole had, 
therefore, been expropriated, and had been used, ballast and 
sand having been excavated therefrom, but now these could 
be got more conveniently in another place, and so it was 
proposed to sell the land not required for the actual working 
of the railway. During the arbitration the evidence was 
almost solely directed to the value of the ground for 
building lots. The land sold to Philip was distinct from 
that proposed to be transferred to Walker. 

The AUometf'Oenerdl, for the applicants. The land has 
been expropriated fpr railway purposes, and cannot be used 
for any other. The power of expropriation given under this 
Company's Act is for railway purposes only. It is clear 
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that tlie expropriation was not bond fide, the agreement with iwa. 
the contractor shows that. Then there is the agreement ji^^,a 
with the applicants, made before the passing of the Act. » ^- 
That was a contract for consideration. The fact that the J'SliJS^TOuSii 
transfer imposes no restriction is immaterial, as under the ^J^iSSj'^" 
Act no other transfer could be passed. It, however, 
distinctly states that the land had been expropriated for 
railway purposes, and that was clear notice to Philip. 

Jttta, for the respondent The alleged agreement entered 
into before the Act was passed cannot affect the latter. 
Green & Sea Point Municipality vs. Metropolitan Railway Co, 
(8 Juta, 61). If the land has once been expropriated for 
railway purposes, and not for ulterior and sinister reasons, 
then the company can do with it as they please. Landmark 
vs. Va/n der Wait (3 Juta, 300). Suppose the company 
abandoned the railway, the land would remain its property. 
The transfer is a clean one. The Deeds Begistry allowed the 
land to be mortgaged. The applicant stood by and took 
no steps to prevent the mortgage. It is too late now for 
him to try and prevent a sale thereof. Surely the mort- 
gagee is entitled to execution if his bond is not paid. If so 
there is nothing which can prevent a sale of the land. The 
remedy of the applicant, if any, is for damages. 

The Attomey-Oeneralf in reply. Damages will be of no 
avail, as the defences of the town are endangered. It was 
not the duty of the applicant to warn intending mortgagees 
as the transfer clearly stated the land was for railway 
purposes. There is nothing to show the land was originally 
required for railway purposes. The agreement with the 
contractor shows quite the contrary. 

Db Villiebs, CJ. : The question does not arise in the 
present case whether, in case the Seapoint Railway should 
at any time be abandoned as such, the respondent company 
will retain any rights in respect of the land expropriated for 
railway purposes. The. question is whether the respondent 
company should be restrained — while their railway is a 
going concern — from alienating any portion of the land ex- 
propriated, to persons who admittedly intend to use such of 
the land for their own private purposes. The applicant, as 
representing the Imperial War Department, alleges that the 

C 2 
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j^j^ efficiency of certain forts for defensive purposes would be 
jm \*2. seriously impedred if private buildings were erected upon 
^*- any portion of the land in question, and that the private 
^^ni^iiu^ ^^^ authorizing the construction of the railway would have 
*RaUw»y Co!* ^^^ opposed had not the company undertaken to erect 
only buildings that are easily removed, upon the land. It 
is argued that this undertaking, given to the applicants' 
predecessor in office, clearly implied that the land would not 
be alienated for ordinary building purposes. A distinction 
•must be drawn between the land proposed to be transferred 
to Mr. Walker, and the land proposed to be transferred to 
Mr. Philip. As to Mr. Walker, one of the applicants* 
affidavits alleges that, as contractor with the company for 
the construction of the railway, he stipulated for personal 
advantap;es to himself, which are quite inconsistent with a 
bona-fde intention of expropriating the land for railway 
purposes. The company agreed to secure as much laud as 
could be acquired under the Act, and to transfer to him or 
his order,* upon the completion of the contract^ all land not 
actually to be used by the company. It is in pursuance of 
this contract that the company now propose to transfer some 
of the land to Mr. Walker. As soon as the railway is com- 
pleted, the company makes the discovery that the land is 
no longer required for railway purposes, and proposes to 
transfer it to the man who has been acting throughout as its 
agent in acquiring the land. Prima facie the acquisition 
of this land appears to me to have been made for sinister 
and ulterior purposes, and sufficient ground exists, according 
to the views expressed in Landmark vs. Van der Walt 
(3 Juta, 300) for restraining the transfer. The fact that the 
company has obtained unconditional transfer of the land 
ought not to stand in the way of such an interdict. Neither 
the company nor Mr. Walker ought to be allowed to take 
the benefit of a transaction which is tainted by such an utter 
want of good faith as is disclosed by the affidavits. The 
interdict will not, however, be perpetual, so that it will be 
competent for Mr. Walker, on good cause shewn, to move to 
have it set aside. 

The. proposed tmnsfer to Mr. Philip stands on a different 
footing. If there were any reason to believe that a delay in 
the passing of transfer to him would prnjudice him, the 
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Court would not even grant a temporary interdict restraining ^^^-^ 
the transfer. In the ease of Green and Seapoint Munici' jJl^ii 
polity vs. Metropolitan Railway Company (8 Juta, 61), the " ^' 

Court refused an interdict to restrain the construction of a v?SSJSliiit?ii 
railway, exct-pt in accordance with the terms of a private "^?w»7^ 
agreement differing from the terms of the Act. The 
grounds of the refusal were that such an interdict might 
injure others who would have objected to the Bill if it had 
incorporated the private agreement, and that damages would 
be sufiScient compensation for the breach of the agreement. 
In the present case, however, damages would be no com- 
pensation to the War Department if the proposed transfer to 
Philip should really be prejudicial to the defence of tlie 
town. The applicant is anxious to have the question tried 
by action, and, as no serious injury can result to Mr. Philip 
from a short delay, we are of opinion that a temporary 
interdict should be granted to enable the applicant to bring 
his action during the ensuing term. To such an action 
Philip and the mortgagee to whom the land is alleged to 
have been mortgaged to raise the money required to pay 
the compensation in respect of the expropriation, must be 
parties. In granting this interdict the Court must be clearly 
understood as not expressing any opinion upon the merits of 
the case. If Philip was no party to any breach of faith, 
and bought the land upon the faith of its being duly 
registered in the name of the company, legal considerations 
might arise which would not be affected by the possible 
prejudice to the defences of the town, or by the undei-taking 
given to the War Department by the company. 

The Court will grant an interdict restraining the respon- 
dents from transferring any portion of the land in question 
to John Walker, with leave to the said Walker to apply to 
set the same aside. The Court will further continue tlie 
interdict restraining transfer to William Alfred Pliilip until 
the 28th of February next. The respondents must pay the 
costs of this application. 

Buchanan and Upington, JJ., concurred. 

tAppHcant's Attorneys, Van Ztl & Buissmiift. 1 
Besiioiidentti' Attomeys, WiawELS k 6rA2fD£M. J 
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Queen vs. Ohlsson. 

Importer — Licence — Hops and MaU — Act 38 of 1887, s. 2 — 

Appeal. 

A person who annually imports £1200 worth of malt, hops, 
and ingredients used in the manufacture of beer, which is 
subsequently sold in this country, must take out an 
" Importers Licence,^^ in terms of Act ii8 of 1887. 

Queen vs. Poppe, (9 Juta, 506) distinguished. 

Feb^2. Appeal from a decision of the Kesident Magistrate of 

Cape Town. 

The appellant had been charged with a contravention of 
Act 38 of 1887 in wrongfuUy importing malt, hops, saccha- 
rine, bottles, corks and chemicals for tbe purposes of trade 
or barter, without taking out an importer's licence. 

Ohlsson's Brewery Co. imported goods of more than £1200 
in value per annum (tbe malt alone was valued at more than 
£1200). No importer's licence had been taken out, but the 
company held a joint stock and a liquor licence (wholesale). 
The malt was used in the manufacture of beer. During the 
process, after the malt had been used, and the liquor dra>iii 
off, the residue was sold sometimes as grains. It had often 
to be thrown away. The beer was sold in the Colony. 

The accused was found guilty, and sentenced to pay a fine 
of £1 ; he now appealed. 

Juta^ for the appellant : An importer is defined in Act 38 
of 1887, s. 3. Before this Act there were two licences; 
" wholesale " and " retail." The above Act abolished these. 
While they were in force, a brewer had. only to take out a 
wholesale liquor licence or bottle licence. The Act of 1887 
substituted Importers' and General Dealers* Licences. It was 
not the intention to place cumulative licences on any person. 
A brewer has not to take out a general dealer's licence. It is 
not a special favour to brewers, as they have got to take out 
a special licence. An importer is the old wholesale dealer. 
If they are liable as importers they are liable as general 
deiders as well. The appellant cannot be said to trade in 
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malt. It is merely imported for the purposes of being used ^JJjJ^^ 
in manufacture of beer. ^ — 

Queen vs. 

Giddy y for the Crowu, was not called on. ohi«oa. 

Db Villiers, C.J. : The first part of the argument of 
Counsel is conclusively answered by schedule 2 of the Act 
quoted, which enacts that every importer shall pay a licence 
of £12 over and above his licence as a general dealer, 
auctioneer, pawnbroker or dealer in gunpowder, or any other 
licence he may hold. Section 4, which exempts licensed 
dealers in intoxicating liquors, as well as licensed apothecaries, 
chemists or druggists, from payment of the general dealers' 
licence, specially enacts that the licensed apothecary, 
chemist or druggist, " shall not be bound or required to take 
out a licence as an importer of such goods as are used in the 
ordinary course of the business of an apothecary, chemist, or 
druggist" If the Legislature had intended to exempt the 
licensed dealer in intoxicating liquors, as well as the chemist 
and druggist from payment of the importer's licence, un- 
doubtedly the Legislature would have said so. Therefore, 
the first part of Counsel's argument cannot be sustained. In 
regard to the second part it is admitted that malt to a 
greater amount than £1200 in value had been imported ; 
but it is contended that it was not imported for the purposes 
of trade or barter. But considering that the articles traded 
in or bartered contain, as an essential ingredient, the things 
imported, surely these things must be said to be traded in 
and bartered. This is a verv different case from that of the 
tins holding lobsters which the Court decided a few months 
ago. There the Court held it was not the tins that were 
traded in or bartered, but the lobsters contained in those tins, 
inasmuch as the lobsters had the same value as lobsters 
whether enclosed in tins or not. But it is very different in 
the case of beer. If the beer is traded in or bartered, then 
the malt contained in it is also traded in or bartered. I 
therefore am of opinion that as an importer of upwards of 
£1200 worth of malt, the appellant must pay the duty as an 
importer. The appeal must be dismissed. 

Buchanan and Upington, JJ., concurred. 

[AppeUAat*s Attorneytj, Faibbbidge h Ardeen e.} 
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Hitchcock vs. Steytler. 
Roux v8. Civil Commissioners op Britstown. 

Election for Divisional Council — Civil Commissioner — Nomina- 
tion — Rectification of Mistake — Act 40 of 1889. 

Whefi once a Civil Commissioner has ojficially declared the 
final result of any election for members of the Divisional 
Coimcilf in terms of Act 40 of 1889, he is functus oflScio, 
and cannot direct the taking of further proceedings which 
might lead to a different result. 

UntU the election for any district has taken place, the CivU 
Commissioner may correct any mistakes he may have 
made in the preliminary proceedings, provided that he 
does not contravene any provision of the Act. 

A nomination paper signed by four persons entitled to vote 
for a district, and by a fifth person in the name of a 
deceased registered voter may be treated by the CivU Com" 
missioner as null and void, and if, by mistake, he has 
published the nomination of the candidate, he may revoke 
such publication, and declare the only other candidate who 
had been duly nominated, to be duly elected for such 
district. 

The case of Osterloh vs. Civil Commissioner of Caledon 
(2 Searle, 240), distinguished and followed. 

WW. The first of these matters was an application for an order 

» ^ declaring the applicant duly elected as member of the 

^SiditoLw I^ivisional Council of Britstown, for Ward No. 3 ; and for 

ofBritstown. j^,| order restraining the respondent from preventing the 

Steytier.*** applicant from taking his seat as a member of the Council ; 

costs being asked, de bonis propriis. The second was for an 

order restraining the respondent Steytler from taking his 

seat as a member of the said Council, and for ordering a 

new election. 

Boux had been a candidate for election for Ward No. 3 at 
the last elections for the Divisional Council. His nomina- 
tion had been duly sent in before the 30th November, 1892, 
the last day for sendiog in nominations. He was declared 
elected as the only candidate duly nominated, and his name 
was published in the " Government Gazette," of December 
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9th and 16th, 1892. On January 9tb, 1893, tho Civil 
Commissioner wrote to applicant saying, that he had found 
that the nomination paper of one Jackson had been in 
order for Ward No. 3, and that there would consequently 
be a poll held ; that applicant need not therefore be present 
at the Council meeting, and that the notice of the 12th 
of December, declaring him elected, had been cancelled. 
Applicant appeared at the first meeting of the Council, but 
the respondent informed him he could not sit. 

Britstown had been created a fiscal division in October, 
1892, and this was the first election for councillors, notice 
of which had been given in terms of Act 40, of 1889. The 
last day for nomination, was the 30th November, 1892. 
Two nominations were received for Ward No. 3; one for 
applicant, and one for Jackson. The nomiuation papers 
were examined, and it was found that Boux's paper was in 
order containing five signatures of voters, but Jackson's, 
after eliminating the names of those whose signatures were 
not in due order for one reason or another, only contained 
three. The name of one, J. S. Boux, appeared on each 
paper, and so was struck out It was in different hand- 
writing on eiich. Boux was therefore declared elected. On 
tlie 20th of December, Jackson asked to see his nomination 
papers, and pointed out that one name on his paper which 
Iiad been struck out was in order, and stated that the 
signature of J. S. Boux was attached by his (J. S. Boux's) 
wife with his authority, thus making five. On these sig- 
natures being verified by affidavit, the notices set out above 
were given. 

It was clear from the affidavits produced that J. S. Boux 
had himself signed Jackson's nomination paper, but finding 
afterwards that his brother, the applicant, was a candidate, 
he authorized his wife to sign his applicant's nomination 
paper during his absence from his farm* 

In the second matter, Hitchcock and Steylter had been 
nominated as candidates for Ward No. 2, and were declared 
to be daly nominated. On the nomination paper of 
Hitchcock, the name of A. L. Badenhorst appeared. The 
name appeared at the head of the list of registered voters 
for Ward No. 2 as "Badenhorst A. L., Vogelstruispoort, 
owner." The man who signed was H. A. L. Badenhorst, 
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yebfi commonly known as " Lourens Baden horst," resided formerly 
n_a. on part of ** Vogelstruispoort " in Ward No. 2, of which he 
cSmmteSiS ^^ lessee, and paid road rates* The Civil Commissioner 
of Britstwwn- discovered that *' A. L. Badenhorst," the registered voter, 
tft^jrtiMT. had died in 1891. There was a registered voter of the 
name of "A. L. Badenhorst'* of "Vogelstruispoort," but 
his farm was in Ward No. 4. The Civil Commissioner 
finding he had made an error in putting his name " A. L. 
Badenhorst" among the list of voters for Ward No. 2, 
transferred the name to Ward Na 4. There were only 
four other names on Hitchcock's nomination paper, and the 
Civil Commissioner, after striking off the name of A. L. 
Badenhorst, declared that Steylter alone was duly nomin- 
ated, and that he was therefore elected a member. Appli- 
cant now asked for an order restraining him from taking 
his seat in the Council. 

- Schreiner, Q.C, for the applicants. The point in Boux's 
application is practically decided by the decision in Osterloh 
vs. Civil Commissioner of Caledon (2 Searle, 240). Once 
the notice of election is published, the Civil Commissioner 
u functus officio. See section 74 of Act 40 of 1889, as to 
limitations of the powers of the Civil Commissioner. He 
can only act according to the direction in that statute. He 
cannot even alter the initial acts. Tlie whole election should 
be held again ai> initio in Hitchcock's case. In that case, the 
Civil Commissioner struck out names. He cannot do so 
tnero motu. Act 40 of 1889, section 23, lays down what is to 
be the roll, and sections 26 and 27 give means of revising it 
The requbition was properly signed on the face of it. The 
Civil Commissioner can only look at the roll. He is not to 
determine whether a signature is really the signature of the 
person it purports to be ; but merely to compare the names 
on the nomination with the roll. Section 56 of the Act lays 
down the procedure to be adopted. As to his powers, see 
JUversdale Divisional Council vs. Pienaar (3 Juta, 252); 
Osterloh vs. CivU Commissioner of Caledon (2 S., 240). 
The publication of the nomination was as binding as 
publication of election. The Civil Commissioner's action is 
directly opposed to Section 33, 

Searlcy for the respondents. In Hitchcock's case, Badeu- 
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horst was not a registered owDer, and so not entitled to sign 
the nomination. What the Civil Commissioner did does not 
therefore affect the question at alL A voter's name must 
be on the list, before he can sign a nomination paper. By 
section 31, Act 40 of 1889, the Civil Commissioner is bound 
when a nomination paper is absolutely null and void to 
reject it. It must be signed by persons entitled to vote, 
and who is to decide this except the Civil Commissioner ? 
Section 71 gives the Civil Commissioner power to take 
proceedings, and lays down what he must do. He has 
power to decide under section 28, The applicant cannot 
say he was misled ; he was reckless and careless. It must be 
treated as if there was no requisition for him. The nomina- 
tion is clearly bad. Nothing final was done, and no one 
could have been prejudiced. In the second c«ise (Roux's), 
a clear error has been made, and the Civil Commissioner 
tried to rectify it. The case differs from that of Devenish 
vs. Jackson (7 Juta, 311). However the final result is 
arrived at, it will be the same as now, judging by the voters' 
roll. Jackson protested, but after notification. 

[De Villiers, C.J. : We cannot go into the merits at all 
now. Was the Civil Commissioner right in his action ? ] 

SehretneTf Q.C., in reply. The same principle whicli 
applies to his declaration of a poll, governs the decision of 
nominations. A higher Court may rectify his error, but 
once he declares a man to be duly nominated, as well as 
daly elected, he iQ/unetm officio to that extent. 

Cur. adv. vidt. 

Postea (2nd February). 

De Villiers, C.J. : There are two applications before the 
Court, relating to the recent election of members for the 
Divisional Council of Britstown. 

The application made by D. J, Boux is for an order 
declarbg him to be duly elected as member for Ward 
No. 3, and interdicting the Civil Commissioner from inter- 
fering with the applicant's right to a seat in the Council. 
He claims his right to the seat by virtue of the Civil Com-- 
missioner's notification in the Gazette, in terms of the 
39th section of Act 40 of 1889, that he had been duly 
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elected. It appears, however, that the Civil Commissioner 
was informed, shortly after such notification, that he had 
made a mistake in refnsing to accept the nomination of 
Jackson, another candidate; the ground of refusal being, 
that it had not been signed by the requisite number of 
duly qualified voters. Upon receiving this information, the 
Civil Commissioner investigated the matter, and came 
to the conclusion that the nomination of Jackson was in 
order. I am by no means satisfied that he was right in 
coming to this conclusion. If J. S. Roux did in fact 
authorise his wife to sign the nomination paper of Jackson, 
then he did practically sign two nomination papers, for he 
also signed that of the applicant, and no mistake was made by 
the Civil Commissioner in erasing from both nominations the 
name of J. 8. Boux, in terms of the Slst section of the Act. 
But, assuming that there had been a mistake, had the Civil 
Commissioner any authority to correct it after he had duly 
notified the election of the applicant ? The case of Osterloh 
V. Civil Commissioner of Caledon (2 Searle, 240), is directly 
applicable to the present case. It was decided under a 
different Act, but the principle which underlies it must 
govern the present case. That principle is that, when once 
the Civil Commissioner has declared the final result of au 
election, he isftmctvs officioy and is powerless to direct fresh 
proceedings which miglit lead to a different result. There 
would be no finally in any election if it were competent for 
the Civil Commissioner to review his own final decision. At 
all events, the case of Osterloh is directly in point, and the 
Court will therefore grant an interdict restraining the resj)on- 
dent from interfering with the applicant's right to a seat in 
the Council, or from taking further bteps for the election of 
a member in the place of the applicant. As to the further 
prayer for an order declaring the applicant to have been 
duly elected, it appears that to me that, without notice to 
Jackson, who is no party to this application, such an order 
should not be made. As to the costs, the order not to 
interfere with the applicant's right to sit is made upon the 
Civil Commissioner, not as the returning oflBcer, but as the 
chairman of the Council, and it is therefore right that the 
Council should at all events pay the applicant's costs. In 
order, however, to give the Council an opportunity of object- 
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ing, the order will be that the Council pay the costs of the 
applicants, unless it shall show cause to the contrary on or 
before the last day of terra. 

In regard to Hitchcock's application, it has been made 
in opposition to one David Andries Steytler, the sitting 
member for Ward No. 2, and duly declared as such by 
publication in the Gazette. In tliis case also the dispute 
arose out of a mistake made by the Civil Commissioner and 
a correction of that mistake. But the mistake was not in 
reference to the ^'lection, but to the nomination of candi- 
dates, and the correction was made before the election was 
declared. That makes all the difference between this case 
and that of Roux. The fifth part of Act 40 of 1889, pro- 
-vides the machinery for the election of members of the 
Divisional Council. The election of members is the result 
aimed at, and when that result has been attained, the 
machinery is no longer required, and the officers employed 
have no longer any duties to perform. But until the result 
has been attained, the Civil Commissioner surely must have 
the power to correct any mistakes made in the preliminary- 
proceedings so long, as he does not contravene any provision 
of the Act The mistake in the present case was, that he 
had accepted the nomination of the applicant signed by only 
fonr voters qualified to sign. It is true that the nomination 
paper bore the signature of a fifth voter, but it was clearly 
proved that he was dead, and that the person who signed in 
his name had no authority to do so at alL The nomination, 
therefore, in terms of the 3ist section of the Act was null 
and void. Upon the Civil Commissioner discovering this, he 
was in my opinion justified, before the result of the election 
for Ward No. 2 was declared, in correcting his mistake, and 
treating the nomination of the applicant as null and void. 
There remained only one candidate, namely the respondent 
Steytler, who had been duly nominated, and the Civil Com- 
missioner properly declared him to have been duly elected. 
This application, therefore, must be refused with costs. 
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Buchanan and Upington, JJ., concurred. 

rAppUcants* Attorneys. Vah Ztl k BuisUKni.*! 
LRflqpondeiita* Attorney, Paul de Villiers. J 
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KosTEB v$. Blake 

Oral Promise — Suretyship ^Undertaking to repay Advances 
made to another — Evidence, 

There is no rule in the law of the Colony, as there is in the 
English law, that an action cannot be brought upon oral 
promise to anstcerfor the debt of another , but the evidence 
of such a promise must be clear and conclusive. 

Equally clear evidence is required of a direct promise to repay 
advances to be made to another as the promisor* s agent ^ 
although such a promise is not required by English law to 
be in writing. 

1893. Action to recover £30 odd for accommodation, forage, goods, 

„ — and cash, Bupplied to one Van Es at the special instance and 

Roster M ' /*^ ^ 

BUke. request of the defendant. 

The plaintiff was an hotel keeper at Colesberg, and the 
declaration alleged that he had, at the special instance and 
request of defendant, supplied Van Es with accommodation, 
forage, etc., and advanced him cash to the amount of 
£30 12s. Zd. That an account had been furnished to 
defendant, but he refused to pay. The plea denied this 
statement generally ; and denied that the goods and money 
were advanced at defendant's special request. 

The plaintiff deposed that Van Es had come to his hotel 
in May, 1892, and put up there. Blake arrived a few days 
later, and seeing a pair of horses Van Es had with him were 
in bad condition, asked plaintiff to give them chaff and 
mealies. Defendant subsequently left, and as he was doing 
so Van Es asked him for money, but he replied he had no 
money, and turning to plaintiff told him to supply Van Es 
with anything he wanted, and draw on him* Van Es was 
supplied with accommodation, etc., to the amount of £30 
odd. This was after May 25th, Van Es having paid his 
previous account. The account was sent to Blake, and 
plaintiff drew on him, but he refused to accept the draft. 
Van Es was a sub-agent travelling under Blake, who was 
district manager to the Equitable Insurance Co. of New 
York. The plaintiff denied that the arrangement was that 
Van Es was to draw on Blake, and he was to honour the 
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draft He made an attempt to get the money from ^^-^ 

Van Es. xoiS^,,. 

Van Es corroborated tbe plaintiff, and stated he wrote to ^^^®- 
defendant when he left the hotel, saying the account was as 
stilted, and that plaintiff would draw on him. This evidence 
was also corroborated by the ^room who was present at the 
time. 

Blake, the defendant, stated his usual mode of dealing 
was to credit Van Es with wages and expenses, and send him 
a cheque from time to time. On this occasion, when 
Jeaying, he gave Van Es three or four pounds and told him 
to draw on him for the usual amount of his salary, and told 
Koster he could honour his draft. He denied he had said 
anything to lead plaintiff to suppose he would pay Van Es* 
expenses. Van Es had since left his employ. 

Searhy for the plaintiff. 
Juta^ for defendant. 

De Villiebs, C.J. : By our law, differing in this respect 
from that of England, an action may be brought on a 
promise to answer for the debt of another, even although 
the agreement containing such promise be not in writing. 
Bat, as in actions to enforce contracts for the sale of land, 
clear and conclusive evidence of the promise is required. 
If the contract is one of suretyship or guarantee, all the 
incidents peculiar to that species of contract would apply, 
whether it be in writing or not. The claim in the present 
case, however, is not founded upon a promise to answer for 
the debt of another, but upon a direct imdertaking to repay 
advances made to another as the defendant's agent. Such 
a promise, although not required, even by the English law, 
to be in writing, should, in my opinion, be proved by as 
clear evidence as if the contract relied upon had been one of 
suretyship. 

After hearing all the evidence, I am satisfied that the 
defendant's memory has failed him as to the actual nature 
of the undertaking given by him. His version now is that 
lie authorised Van Es to draw upon him, and that the only 
promise he made to the plaintiff was that he would pay 
drafts so drawn by Van Es and cashed by the plaintiff, but 
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this version is at variance with the defendant's whole course 
of conduct, and with the rest of the evidence given in this 
case. [After commenting upon the evidence given by the 
difl'erent witnesses, the Chief Justice added : J The Court 
has 110 concern with the state of accounts between the defen- 
dant and Ynn Es. The plaintiff, having supplied board and 
lodging, and made advances to Van Es upon the defendant's 
distinct promise to meet a draft drawn upon the defendant 
i'or the amount, is entitled to judgment with costs. 



Buchanan and Upington, JJ., concurred. 

r FlatntUTb Attorney, C C. Db VnxiEBS. "I 

LI>efeiidaiit*8 AttorneTS, Faibbruxse & Abdervc J 



BiDDULPH V8. Yates. 
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Principcd and Agent — Account — Summons in Magistrate's 
Court — Exception — Obligations to explain Deficiency. 

A summons in a Magistrate's Court alleged in substance^ 
although in inartistic language, that the defendant as 
manager of the plaintiff's business at L. had accepted as 
correct^ certain stoch-lists of goods supplied by the plaintiff 
to and found by him in the place of business, and that a 
comparison of these lists with the defendant's accounts of 
goods sold shewed a certain deficiency una>ceounied for. 

Held, that in an action brought for the ammmt of the deficiency, 
an exertion to the summons that it disclosed no ground of 
action, inasmuch as it did not allege that the loss was due 
to fraud or carelessness, had been properly overruled by 
the Magistrate. 

Assuming the statements in the summons to be correct, the 
obligation to explain how the deficiency occurred lay upon 
the defendant as the person entrusted with the custody of 
the goods and the management of the business. Failing 
such explanation, the defendant held liable to account for 
and pay the deficiency. 

Appeal from a decision of the Besident Magistrate of 
Mount Frere. 



Digitized by VjOOQIC 



33 

The appellant (defendant below) had been sammoned to ^ms. 
pay the sum of £329 lis. 4i., and the summons set out that gyi^^^ 
in January 1891 the plaintiff (now respondent) had engaged ^^^^ 
defendant to carry on and manage his business at Lady Kok. 
Plaintiff agreed to pay a salary of £10 per month. Defen- 
dant took oyer the management Frequent stock-takings 
had been taken, and in June 1892 plaintiff found that the 
defendant was deficient in the sum of £239 11& 4(2. in 
respect of the value of goods received by him from the 
j)laintiff. Defendant being unable to account for this 
deficiency, plaintiff sued him for the amount. 

Before pleading, the defendant excepted that no cause of 
action was disclosed in the summons, as it was not alleged 
therein that the loss complained of was due to fraud or gross 
carelessness, or that defendant had appropriated to his own 
use any of the property of the plaintiff. There was a 
second exception, that the account annexed to the summons 
was Tague and embarrassing. The general issue was then 
pleaded. 

Stock-lists were provided to the defendant in December 
1890, showing the amount of book debts, eta, to be 
£1173. There was first a profit, and then a gradual fedling- 
oS, until, in June 1892, a deficiency of £239 was shewn, 
after reckoning in all stock-book debts at full value, and 
deducting no charges. The stock -lists had been handed to 
and left with the defendant, who had never disputed the 
accuracy of the stock-lists. The defendant alleged that 
much of the stock had to be sold below invoice price, and 
that some of the book debts could not be recovered, but 
gave no definite account of how the deficiency was caused. 
The losses for which he accounted amounted to about 
£80, and the Magistrate gave judgment for £200 with 
costs. 

Defendant now appealed from this decision. 

Searle, for the appellants: The exception taken below 
was good, and it should have been sustained. From the 
summons it is impossible to ascertain the real cause of 
action, and to know whether the defendant was being sued 
in tort or on a contract. Such vague and embarrassing 
summonses should not be allowed. On the merits it is not 

Vou X.— Part I. D 
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reb*t s'^ewn that defendant was in any way liable to the plaintiff 
■M-M~r». fo'' the amount claimed. 
Yatee. Juta^ for the respondents. 

De Villiers, O.J. : The summons in the Court below 
was inartisticiilly worded, but its meaning is reasonably 
clear. Bead by the light of the account annexed, it alleged 
in substance that the defendant, as manager of the plaintiff's 
business at Lady Eok, had accepted as correct certain 
stock-lists of goods supplied by the plaintiff to and found by 
him in the place of business, and that when these stock-lists 
are compared with the accounts kept by the defendant of 
goods sold by him, there is a deficiency unaccounted for of 
£239 Is. Ad. The exception was taken in the Court below 
that the summons disclosed no cause of action, inasmuch as 
it does not charge the defendant either with negligence or 
with fraud; but such an allegation is not essential to the 
plaintiff's right of action. If, according to the accounts 
supplied to the defendant and accepted by him, on the one 
side, and the accounts kept by him on the other, there is 
a balance to his debit, he is prima facie liable for the 
amount, and there is no obligation upon the plaintiff to 
explain how the deficiency occurred. This obligation rests 
upon the defendant as the person entrusted with the custody 
of the goods and the management of the business. He may 
plead that the accounts were wrongly stated, or that goods 
had been sold by him at prices lower than those appearing 
on the stock-lists, or that they had been lost without any 
negligence or fraud on his part, but he cannot object to the 
plaintiff's summons on the ground that it does not allege 
fraud or negligence. His duty to account for and pay the 
deficiency can only be discharged by a satisfactory ex- 
planation as to the cause of the deficiency. The Magistrate, 
therefore, properly overruled the exception. 

It is evident from the defence raised on the merits that 
the defendant fully understood the nature of the claim. 
The defence was, in effect, that the deficiency was caused 
partly by a mistake in the original stock-list of goods sup- 
plied to the business, and partly by his haying been obliged 
to sell many of the goods at less than the stock-list prices. 
The Magistrate found that in this way the defendant had 
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accounted for a deficiency of about £30, but not for the 
balance of £200, and for this latter amount he gave judgment 
with costs. After carefully considering the evidence, I am 
unable to say that the conclusion was wrong, and the appeal 
must therefore be dismissed with costs. 
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Buchanan and UpiNaTON, JJ., concurred. 

CAppeUaat's Attorneys, Vah Ztl k Bui88nnnt.n 
B«p<»deBt*f Attorneys, Todlay k Tast. J 



Stutjrman v8. Van Eooyen. 

Pounds Act No. 15 of 1892 — Caretaker — Trespass-moneyf 
Tender of— Illegal Impounding — Damages. 

The plaintiff's cattle hamng heen taken to the defendant's kraal 
for the purpose of being sent to the pownd for trespass on 
the defefodarnXs Umd, the plaintiffs not finding the de- 
fendant al the kraals offered to the herd in charge the 
amount of trespass-money lawfully payables which the 
herd refused as insufficient. On the defendant's return, 
Tie axis infonned of the tender , hut impounded the 
cattle. 

Held, that even if the herd was not a ** caretaJcer*' in terms of 
the 2flth section of Act 15 of 1892, the defendant was not 
justified in impounding the cattle without first offering to 
the plaintiff to accept the tender and deliver back the 
cattle. 

On an appeal against a judgment for damages for a deliberate 
delict or tort, the Court does not scrutinise the evidence in 
support of damages so closely as in anions for breach 
of eonlract involving no turpitude on ihe defendcmt's 
part 

Appeal from a decision of the Besident Magistrate of Glen 
Crrey, given in an action brought by the respondent (plaintiff 
below) against the appellant (defendant below), to recover 
£10 as and for damages sustained by the wrongful im- 
pounding of plaintiff's cattle. 

D2 
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Feb^T From ihe evidence adduced it appeared that Van Eooyen, 

stnnJ^vi. ^^^ plaintiff, had heard that his cattle had been impounded 
VmnBooyen. ^y Stuiirman, and went over to release them. Stuurman 
was not at horop, but he saw and spoke to one Diamond, 
who was defendant's herd. There were four bull-calves and 
thirty-five other cattle. Plaintiff offered 44. per head as 
trespass-money, the bull-calves not being a year old. 
Diamond refused to take the money, and said 10«. each 
must be paid for the lulls. The whole thirty-nine cattle 
were driven to the pound, where plaintiff subsequently 
released them, paying the pound fees and trespass-money 
under protest The whole amount — 13s. — was tendered to 
Diamond in cash. He had seized the cattle. Stuurman 
lived about three-quarters of a mile from Van Booyen, and 
the pound to which the cattle were driven was twenty-six 
miles distant from Van Booyen's. Before the cattle were 
sent off, Diamond infoimed Stuurman that the tender of 
Ids. had been made by Van Booyen. 

Defendant stated that . Diamond was not his servant, and 
he had never given him instructions to impound cattle. 
He admitted Diamond had told him of the tender of 13$. 

The cattle had, according to the pound-master's evidence, 
been impounded by Stuurman and another living at the 
same kraal. The bulls were under one year old, and the 
amount tendered — 4e2. per head — was the legal amount for 
trespass-money. There was no evidence led to show any 
actual damage sustained, but there was also no cross- 
examination relative to that point. 

The Magistrate gave judgment for the amount claimed 
with costs. The defendant now appealed. 

Juto, for the appellant: There was no ^caretaker'' 
within the meaning of Act 15 of 1892, s. 27, to whom the 
money was tendered. Diamond cannot be held to be the 
proper person to whom it should have been tendered. The 
damages awarded were excessive. There is not the slightest 
proof of damage beyond the amount paid for the release of 
the cattle. 

Sheil, for respondents : As to the damages, see Act 15 of 
1892, 8. 72. 

JtUa, in reply. 
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Db VilUers, C.J. : The first objection taken to the ^\ 



Stoann»ii vt. 



judgment is that it is based upon the assumption that the 
person to whom the plaintiflF had tendered the trespass- VanRooyen. 
money was the defendant's " caretaker " v^ithin the meaning 
of the' 27th section of Act 15 of 1892. The plaintiff might 
fairly have regarded Diamond as the person left in charge 
of his pl8u^e and cattle, and therefore as a *' caretaker/' but 1 
will assume that Diamond was not a '^ caretaker" in the 
strict sense of the word. The fact still remains, that after 
the defendant had been informed by Diamond of the tender, 
which was admittedly sufficient, he sent the plaintiff's cattle 
to the pound. If he did not choose to have a responsible 
caretaker on his place, it was at all events his duty, before 
impounding the cattle, to send word to the plaintiff, who 
lived near to him, that he was willing to accept the trespass- 
money offered. The plaintiff is therefore clearly entitled to 
damages for the illegal impounding. 

The second objection to the judgment is that excessive 
damlages have been awarded. It is true that the plaintiff's 
witnesses entered into no details as to the damages sustained 
by him, but they stated certain broad facts which justified 
the Magistrate in awarding £10 as damages. The cattle 
had been driven a distance of twenty-six miles to the pound. 
They had to be driven back all that distance, and the 
plaintiff was put to all the trouble, expense, and incon- 
venience of going all that distance and releasing them from 
the pound. It is urged upon this Court that there is no 
proof of the plaintiff having to go specially for the cattle, 
and that he may have made the journey for other purposes 
as well. His witnesses were not cross-examined upon this 
point, and we may fairly assume, in the absence of evidence 
to the contrary, that his object in making the journey was 
to release the cattle. Certainly, whatever may be the 
practice in actions for breach of contract involving no 
turpitude on the part of the defendant, the Court has not 
been in the habit of scrutinising too closely the evidence in 
support of damages for a deliberate delict or tort. Besides 
the damages, costs, and charges arising out of an illegal 
impounding, the owner is entitled, under the 72nd section, 
to special damage in respect of each -animal. If all the 
items are added together, the lump sum of £10 appeairs to 
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^^^ me to be by no means excessiye. The appeal most be 
dismissed with costs. 

BuoHANAN and UpiNGTONy JJ.y concurred. 

CApftoUant's Attorneya, Fihdlat k Tait.I 
Bespondent*! Attorney, J. Atlipt. J 



VaaBooyeo. 



MooBCROPT VS. Stone. 



Ad No. 9 (f 1889— LoUery— Game of Chance— Shooting- 
Match— Stimmona. 

A Bhootinff-mateh at which the competitors contribute to a fund 
from which frizes are awarded to the successful competitors 
is not a lottery in terms of section 3 of Act No. 9 of 1889. 

A contribution made to thefwnd on lehalf of a competitor can 
he recovered from him hy the person who made the advance. 

The fact thai no money was actually paid into a separate fv/nd 
by the plaintiff would be no bar to an action for money 
advanced on behalf of the defenda/nt^ where the plaintiff 
had supplied the prizes to the fuU value of the contribu' 
tions, and the defendant had requested the plaintiff to 
maJce the contribution for him with fuU knowledge of all 
the circumstances. 

lets. Appeal from a judgment of the Besident Magistrate of 

Stone. ^ The present appellant (defendant below) had been sum- 
moned to pay £4 15s.j which the plaintifif (now respondent) 
• contended he owed him *^ for amount of account of goods 
sold and delivered and cash advanced by plaintiff to de- 
fendant at defendant's special request and instance/' 

Plaintiff resided at " Witwater," in the district of Hay, 
and in April 1892 there had been a shooting-match at his 
place. The tickets for this match were £1 and 10s. each, 
and the defendant took tickets to the value of £4. De- 
fendanty not having any money with him, asked plaintiff to 
advance him the £4, offering to return it when he got home, 
or to send eight sheep. The prizes were two sets of harness, 
cash, etc., and defendant took about £10 worth of prize8« 
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One Green, clerk to the plaintiff, got up the shooting-tnatch, i^ 
and the prizes came out of his shop. The £4 were not ^^j^^;;^^. 
kanded to the defendant There was a list of tickets on the s^n*- 
table, and people came and took them, asking to be ad- 
vanced the money if they had not it with them. The 
shooting-match was a private thing out of the business. An 
artificial rest was used during the shooting. 

Defendant alleged that £2 had been already paid, but 
admitted he owed him £2 158. or sheep of that value. 
Defendant contended that the plaintiff could not recover, as 
the shooting-match was a lottery in terms of Act 9 of 1889. 
The Magistrate gave judgment for the plaintiff. Defendant 
mow appealed. 

Searle, for the appellant: This was clearly a lottery 
within the meaning of Act 9 of 1889. It need not bo all 
chance. There was a strong element of chance introduced 
by tlie use of a rest. Under llie statute, a cricket-match 
played for £10 a side was held to be ^ gaming." In Day vs. 
Cloete (5 Juta, 139), the question of horse-racing was dis- 
cussed in which skill and chance are combined: Hodgson 
vs. TerrUl (1 C, & M. 797). 

[De Yilliers, C.J: There, there was a bet upon the 
result of a match; here, the competitors themselves pay 
money. What bet has the plaintiff made ?] 

As in Day vs. Cloete, he was the means of the betting : 
ToOeU vs. Thomas (6 L. B. Q. B. 514). 

Chraham, for the respondent, was not called upon. 

Ds Yilliebs, C jr : I quite agree with the Magistrate that 
shooting-matches such as the one in question constitute a 
healthy, useful, and innocent mode of recreation, especially 
for farmers, to whom many other forms of amusement are 
practically denied. The claim in the Court below was to 
recover money advanced on behalf of the defendant, to 
enable him to pay for the right of competing at a match, 
and the main defence was that the match was illegal as 
being a lottery in terms of the 3rd section of Act No. 9 of 
1889. Unless the prizes competed for were to be gained 
^ by lot, dice, or any other mode of chance," the match was 
not a lottery in terms of the Act. There is certainly very 



Digitized by VjOOQIC 



FcbwT 
Mooforoavf. 



40 

r2?V. ^i^e chance inyolyed in success at a rifle shooting-match. 
An occasional good shot might be made by chance only, but 
in the result the prizes would only be obtained by the most 
skilled performers* The &uci that an artificial rest was used 
mighty perhaps, have slightly diminished the skill required, 
but still the match was a trial of skill, and not a game of 
chance. The Magistrate, therefore, properly oTerruled the 
defence. 

The second objection relates to the form of summons. 
The claim is for money advanced on behalf of the defendant, 
and inasmuch as no money was actually handed oyer to 
anyone by the plaintiff, it is contended that the action 
ought to have been dismissed. But the evidence shows that 
all the parties to the competition, including the defendant^ 
understood that the match was not got up by the plaintiff as 
part of his ordinary business, which was that of storekeeper. 
The arrangement was ^hat the amount of the contributicms 
was to be devoted to the purchase of prizes from the 
plaintiff's store, and that those contributions were to be 
made to a fund outside the business. The defendant not 
having sufficient cash, and having full knowledge of all the 
circumstances, requested the plaintiff to make the contribu- 
tion to the fund for him, and althought no money was 
actually paid by the plaintiff, the defendant (who obtained 
prizes to the value of £10) acquired the same rights which 
he would have had if there had been an actual handing over 
of the money to a separate fund, and is barred by his own 
consent to the arrangement from raising the present ob- 
jection to the form of summons. The appeal must therefore 
be dismissed with costs. 

Buchanan and Upington, J J., concurred* 

[Appellants Attorney, G. MoirraoMERr Waxjur.1 
HmpooOmuVs Attorney, Got. Troixip. J 
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Bas v8. Wibse. 

Ad 20 of 1856, s. %— Magistrate's Jurisdiction— TiOe to 
Land — Trespass. 

A BesiderU Magistrate has no jimsdietion in an action for 
trespass, wherein the bona-fide question in dispute is 
whether the plaintiff, as the registered owner, had legally 
chtained transfer of the land dUeged to have been trespassed 
upon as against a third party who had given the defen- 
dant leave and license to commit the alleged trespass, another 
action being at the time pending in the Supreme Court in 
which such third party sued the plaintiff to have the 
transfer set aside. 

Appeal from a decinon of the Besident Magistrate of ism. 
Victoria West 



The appellant (plaintiff below) had caused the respondent 
(defendant below) to be summoned to pay him £20 as and 
for damages for trespass upon the farm ** De Bmg." The 
summons was excepted to on the ground that the title to 
land was in dispute, there being a suit pending in the 
Supreme C!onrt wherein the title to the land on which the 
trespass is supposed to have taken place is to be decided. 
In support of the exception, eyidence was led showing that 
summonses had been served upon the plaintiff and another to 
set aside the transfer of the &rm De Brng to Bas. Defen- 
dant had purchased this ground from one Steenkamp, who 
had instituted the action in the Supreme Court for a declar- 
ation of rights to this ground, that he might transfer it to 
Wiese. Wiese was not a party to the suit in the Supreme 
Court He had bought aJl his rights to the lands under a 
oertam will from Steenkamp. Plaintiff had transfer of the 
piece of ground. The defendant stated he bought the 
ground from Steenkamp in 1889, the condition being he 
^as not to take possession until the death of one Mrs. De 
ViUiers^ who had a life interest in the ground under the 
will of her late husband. 

Mrs. De Yilliers consented to the sale of the rights under 
tile will The money was to be paid in instalments, and a 
"Koop brief" (produced) had been drawn up* This ground 
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F^^^a ^^ ^^^ ^ Plaintiff by Mrs. De Villiers, and transferred to 

It was admitted that a case was pending in the Supreme 
Court. 

The exception was upheld, and the case dismissed* 
Plaintiff now appealed. 

Schreinerj Q.C.f for the appellant : — ^The magistrate was 
wrong in upholding the exception. There was really no title 
to land in dispute. We are the registered owners, and while 
we are no third person can come in and trespass : Kermard 
vs. Hiraeh (6 Juta, 323). The defendant could not rely on 
the fact that third persons bad instituted proceedings, to 
which he was no party, to have plaintiff's title set aside* 
A bond'jide possessor can maintain an action against tlie 
owner for disturbing him in quiet possession. The present 
question was purely one of possession, and could have been 
decided by the Magistrate. 

Juta, for the respondents, relied on Beed vs. Mv/nicipality of 
Qrahamstown (5 Juta, 127). 

Sehreiner, Q.O., in reply. 

De Yilliebs, G.J : The Magistrate had no jurisdiction in 
this action if it was one wherein the title to any lauds or 
tenements was in dispute. The action was for trespass, and 
the defeuce — ^independently of the question of jurisdiction — 
was that the alleged trespass had been committed by the 
defendant by the leave and license of Steenkamp. If 
Steenkamp could give such leave and license, the defence 
would be a good one, and therefore the action may be treated 
as one against Steenkamp. Clearly, as between him and the 
plaintiff, there was a question as to the plaintiff's right to the 
title which he had acquired. Transfer had been pckssed to 
the plaintiff, but the validity of this transfer was in dispute. 
An action is now pending in the Supreme Court in which 
Steenkamp is suing the plaintiff to have the transfer set 
aside on the ground of its invalidity. The Magistrnte was 
satisfied that the dispute is a hondrfde one, and this view is 
supported by the evidence. The plaintiff's right to acquire 
the title to the land in question being in dispute, I am of 
opinion that the Magistrate was right in holding that the 
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action is one wherein the title to land is in question, and in ^^{0, 
allowiog the exception to his jurisdiction. The appeal ^„;^iegt, 
must be dismissed with costs. 

BuoHAKAK and TJpinqtok, JJ., concurred. 

[ApptUtMifB Attomej, W. R. Moose. 1 

B«9osd«it*t Attonieji, Yam Ztl k Buitsnmi. J 



Van Nikkbbk vb. Bulks. 



Begirtered Condition, Interpretdtion of-^ale of Meal, 
Beetraint on. 

A nUn property hewing been sold and transferred on condition 
that the purchaser shall not, either directly or indirectly, sell 
meai to any one resident in theP.Mvnieipaiity: 

Held, that a lessee from the purchaser was not prohibited 
by the condition from selling wheat to his customers within 
the P. Municipality, they being at liberty to have it 
ground elsewhere, and the price of the wheat being the 
same whether it be ground at swh mill or taken away 
without being ground there. 

Action to recover £50 damages for the breach of a certain ims. 
contract. 

The declaration alleged that the plaintiff was widow of one 
8. yan Niekerk, and prior to her marriage to him she was widow 
of one P. J. de Villiers. De Villiers was owner of a piece of 
land known as '' Nantes/' with land adjoining called ^* Mill 
Ground." In 1877^ De Villiers sold a portion of the said 
land, called the " New or Eleine Molen," to Blake, the de- 
fendant, and on this piece of land there was and is still a mill. 
This land was sold subject to the following condition : ** The 
purchasers of the * New or Kleine Molen,' or the subsequent 
proprietors thereof, shall not directly or indirectly sell meal 
to anyone who is residing within the boundaries of the Paarl 
Municipality, as likewise shall not carry on a bakery business 
within the Paarl Municipality, and also shall not grind at a 
lower rate than Is, per bag of three bushels." This con- 
dition was incorporated in the deed of transfer to Blake. 
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M»»-^ This condition was imposed in favour of the land " Nantes,*' 
on which there was iJso a mill. In 1890, " Nantes *' was 
«. Blake. transferred to the plaintiff, who still owns it In 1892, the 
defendant Blake leased the ** New or Eleine Molen " to one 
Schwartz, and the mill was hired subject to the condition set 
out aboye. Between that date aud the date of this action, 
Schwartz, with the knowlege of the defendant Blake, had 
sold wheat to persons residing within the limits of the Paarl 
Municipality, on condition that this wheat before delivery 
should be ground at defendant's mill, for which the usual 
charge for grinding was made, and the wheat delivered as 
meal to the purchaser. This, plaintiff contended, was a breach 
of the condition attached to the transfer, and claimed £50 as 
damages for the breach. 

The plea admitted the facts above stated generally, but 
denied the sale of wheat was made subject to any condition 
though the wheat was sold and ground at the mill at the 
usual charge. Defendant contended they had a right so 
to do. 

From the evidence adduced for the plaintiffs, it appeared 
that Schwartz had approached one Malherbe, and eL>ked if 
he wanted to buy wheat. He replied he did. He bought 
wheat though he never saw it. It was delivered to him bag 
by bag as meal. When he wanted it, he let Schwartz know 
how much to grind. Schwartz kept the meal, and delivered 
it from time to time. He generally bought ten bags of 
wheat at a time ; he had n'ever picked out the grain or 
seen samples of it. Every month he took a bag of wheat ; 
he left the rest with Schwartz. He sometimes took away a 
bag of wheat, and had never sent back any of this to be 
ground. He did not get the wheat at the price named on 
condition that he had it ground at the miU. He bought at 
the market price, and the wheat he took away he got at the 
same price. 

Several other witnesses stated that Schwartz refused to 
sell them meal. They bought wheat and left it to be 
ground, paying a fair market price and an extra amount for 
grinding. They could have taken the wheat so bought any- 
where to be ground, there never being any condition at the 
time of purchase that it was to be ground at Schwartz's 
mill. 
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SchreineTy Q.C. (MoUeno with him), for the defendants, at iws.^ 
the coDcIusion of the evidence led for the plaintiffs, moved nliiekerk 
for absolution from the instance. No breach is disclosed in «<• Biake. 
the evidence. The defendants kept wheat on the premises, 
and when people came to buy meal, they refused to sell. 
They offered wheat for sale, and also undertook to grind it 
at one shilling per bag. True, the wheat was never set aside, 
but the witnesses said they could have taken away the 
wheat if they chose. Even Malherbe could take away the 
wheat and meal when he liked. There was no condition 
attached to the sale of the wheat. 

Searle (Webber with him), for plaintiffs : There was never 
a clesur sale of wheat. There was no setting aside or no 
ddivery. In substance, it was a sale of meal : Harms vs. 
Parsons (32 Beav. 328). Such a course of dealing as disclosed 
is a clear breach of the condition : Buckle vs. Frederichs 
(44 L. R. Ch. Div. 244). In Bramwett vs. Lacey (10 
L. B. Ch. Div. 691), where there was a covenant against any 
business being carried on, it was held that keeping a hospital 
for certain poor who paid small sums according to their means 
was carrying on a business : Fielden vs; Slats (7 L. B. Eq. 
523). The gist of the whole transaction must be looked to. 

De Yilliers, G.J. : The question is, whether the defen- 
dants have infringed one of the registered conditions upoa 
which the upper mill property was sold by the plaintiff's 
predecessor in title to the defendant Blake. The condition 
is, that ^* the purchaser of the new mill, or any subsequent 
proprietor thereof, shall not, either directly or indirectly, sell 
meal to anyone resident within the Paari Municipality." 
The defendant Blake has let the property to the defendant 
Schwartz, and for the purpose of this case we may assume 
that the prohibition applies to the lessee as well as to the 
proprietor. Mr. Searle has candidly admitted that there 
has been no direct sale of meal by Schwartz ; but he contends 
that, according to the evidence, the sales, although nominally 
of wheat, have been, indirectly, sales of meal. The essentials 
of a sale are a price to be paid and a thing to be delivered. 
It is clear from the evidence of Schwartz's customers, who 
were called by the plaintiff, that a price was to be paid by 
them for the wheat, as distinct from the charge of grinding 
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the same, and that the thing to be deliyered for each price 
was wheat. No doubt there was an arrangement that 00 
much of the wheat as was not required in the form of wheat 
could be ground at the mill, but the price was the same 
whether the wheat was ground at the mill or taken away 
without being ground. Every one of the witnesses denied 
that there was any condition that the wheat must be ground 
at the mill, and said that tliey could claim deliyery of the 
wheat without its being first ground. The effect of the word 
''indirectly " was to prevent transactions by which salee of 
meal might be made to persons resident outside the munici* 
pality, with an understanding that the meal was to be 
delivered to persons resident within the municipality ; but 
the meaning of the word cannot be strained so as to include 
in sales of meal transactions by which meal has not been sold 
at all. If this wide meaning was intended nothing would 
have been easier than for the seller of the null property to 
introduce appropriate language for the purpose. This Courts 
at all events, will not impose a restraint oh trade which was 
not clearly within the contemplation of the parties to the 
original sale of the mill property. The plaintiff having failed 
to prove an infringement of the condition, there must be 
absolution from the instance with costs. 



Buchanan and XTpington, JJ., concurred* 



[PUiiitlir*8 Attorneys, Soahlen k STnwr. 1 
Defendaat't AUonieyB, C a |>b ViUJZBi. J 



Thomson vs. Schietekat. 



Pomds Ad, 15 of 1892, ss. 36, 75— Trespa^— jDama^et— 
— Redress at Common Jjaw4 

A person whose laaid has leen trespassed upon hy the eattle of 
another is entitled to redress at Common Law, where he 
has never impounded sueh cattle at all,or where, having 
impounded sueh eatUe, he has neither claimed damages 
under the 32nd or 3Srd section of the Pounds Act, 1892^ 
nor claimed assessment of damages under the 32nd section. 

Appeal from a decision of the Resident l^^^gistrate of 
— Cape Town. 
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The plaintiff (now appellant) had summoned the defendant ^^^^ 
(now respondent) to recover £1 as damages sustained by x^ol^nM. 
the trespass of sheep and goats o!i the property of the sohietekat. 
plaintiff. 

Plaintiff was the proprietor of Weltevreden, and in 
December forty sheep and a goat came into his garden and 
did considerable damage, which was estimated at more than 
£1. The sheep belonged to the defendant The defendant 
tendered Ss. 4d. for the damage, but plaintiff did not consider 
that sufiScient The sheep were not caught and impounded* 
Judgment was given for Zs. 4(2., plaintiff to pay the costs. 
He now appealed. 

The Magistrate held that plaintiff should have followed 
the course laid down by sect. 36, Act 15 of 1892, and, the 
amount under that section having been tendered to him, he 
should have proceeded under sect. 36, and that he could 
not claim damages independently of the Act. 

Ordham, for the appellant, relied on Act 15 of 1892, 
8. 75. The Common Law right is not abrogated by 
the Act quoted* 

SheS, for the respondent. 

De Yillibrs, C.J. : Even if the 75th section had not 
been introduced into Act No. 15 of 1892, 1 would have been 
unable to support the Magistrate's view, that the plaintiff 
is deprived by the 36th section of his right to relief at 
Common Law. But the 75th removes every possible 
argument in favour of that view. The provisoes to the section 
do not touch the present case, for the plaintiff has never 
claimed damages or assessment of damages under the Act, 
nor has she impounded the cattle at all. She has proved 
damages to the extent of the amount claimed, and the 
defendant has given no evidence to disprove her statements. 
The appeal will therefore be allowed, and judgment entered 
for the plaintiff for £1 as damages, with costs in this Court 
and in the Court below. 

Buchanan and Upington, J J., concurred, 

[AppelUnft Attorney, J. Haiiii;ton Walker.1 
BMpoiulent't Attornef, J. Atutf. J 
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De Beeb v8. Rose. 

Superannuated judgment — Bevivor — Practice — SwmmoiM — 
Notice of Motion — Magistrate's Court. 

It is no valid objection to a motion in a Magistrate's Court for 
the revivor of a superannuated judgment of such Court, 
that the defendant has teen brought into Court hy means 
of a notice of motion^ duly served^ instead of a formal 
summons. 

FeTf*. Appeal from a decision of the Besident Magistrate 

i>.'^r^. of Prince Albert. 

The respondent (plaintiff below) had on the 16th of April, 
1891, obtained a judgment against the appellant (defendant 
below) for the amount of £8 lis. Sci. The judgment had 
not been carried into execution, and in January 1893 the 
plaintiff gave notice to the defendant in the following 
terms t — 

*^ Be pleased to take notice that application will be niade 
on 12th day of January, 1893, at 10 o'clock in the forenoon, 
at which time you will be required to show cause, if any, 
why the judgment of the Court against you in the above 
cause {Rose vs. J)e Beer\ bearing date the 2Qd of March, 1891, 
(this was afterwards amended to 16th April), should not 
be revived.** 

This notice was signed by the Clerk of the Court, as well 
as the attorney for the plaintiff, and served on the defendant 
by the messenger of the Court. 

' At the hearing, the defendant excepted to the case being 
heard, as no summons had been issued from the Court for 
the revival of the judgment, he having appeared on a mere 
notice of motion. The exceptbn waa overruled, and the 
judgment revived. No evidence of any kind was led by 
the def^dant 

Defendant now appealed. 

Molteno, for the appellant : According to the principles 
of the Boman-Dutch Law and the Magistrates' Court Acts 
and Bules, a superannuated judgment can only be revived 
on a summons. All proceedings in the Magistrate's Court 
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must originate in a snmmons : Act No. 20 of 1856, b. 68} ^i^m.^ 
Bank of AJrioa vs. KimberUy Mining Board (2 Ap. Gas. 6) ; 
Meyer vs. Pole (1 Menz. 498) ; Brink vp. Be Lima (3 Menz. 
304) ; Voa (42. 1. 47) ; van der Linden (283) ; Q. vs. Sampson 
(8 Juta, 229) ; Q. vs. Meiring (8 Juta, 256) ; Q. vs. WheUon 
(2 A. 0- 71) ; Colonial Government vs. Bavidson (Buc. 1876). 
The revenue^ moreover, would be defrauded: Act No. 15 
ofl877, Sch.s.19. 
Bespoudent in defistult 

De Yilliebs, C.J.: The plaintiff has duly issued his 
tummcmSy and obtained a judgment in the Magistrate's 
Court, but has failed to enforce it within twelve months 
after its date. He accordingly gave written notice tp 
the defendant that he would, on a certain day, apply to 
the Magistrate for an order reviving the judgment. The 
defendant appeared, and raised the objection that a notice 
of motion was not sufficient and that he ought to have been 
brought into Court by a formal summons. The Magistrate 
properly overruled the objection. Neither here nor in the 
Court below was any explanation given of the benefit which 
it would have been to the defendant if he had been 
summoned, instead of being brought into Court by notice 
of motion. Of course, if the Bules of Court require a 
summons, they must be conformed to, unless the defendant 
has waived his right to object ; but those which have been 
cited do not apply to a case like the present, where 
a summons has been duly issued, and the sole object of the 
application is to give eHect to a judgment obtained upon 
such summons Some of the old Dutch writers have been 
referred to, but their authority has no weight in regard 
to practice in the Magistrates' Courts, which is regulated by 
the Magistrates' Court Act of 1856, and schedules thereto. 
These rules are silent as to the mode in which the defendant 
should be called upon to show cause why a judgment 
against him shall not be revived. But the case of Bank of 
Africa vs. KinAerley Mining Board (2 Ap. Cas. 6), cited on 
"behalf of the appellant, clearly shows that the object of the 
practice requiring a revivor of judgments was merely to 
prevent the defendant being taken by surprise. This object 
would be gained by a notice of motion as well as by 

Vol. X.— Pabt I, E 
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Ffl^4. ^ summons. If the formality of a summons is retained in 

D»Bttr«i. S^iP^®™® Court practice, that is no reason for introducing 

B««e. it into the Magistrates' Courts, where more even than in 

this Court simplicity and cheapness should be encouraged as 

much as possible* The appeal must be dismissed. 

Buchanan and Upington, J J., concurred, 

[Appellant's Attorneya, Fairbbidos k Abdbrnk.] 
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Logan vs. Bead and Ash. 

Pleading — Amendment — Waiver. 

Where^ on the hearing of exceptions to a declaration, the 
plaintiff is aHotved there and then to amend his dedara* 
tion, and no objection is taken to such amendment being 
made without previous delivery to the defendant of a copy 
of the amsnded declaration^ such amended declaration 
mil be treated as having been duiyJUedf and no objection 
can aftervmrds be taken in respect of the non-delivery 
thereof to the defendant, 

iMs.^ ' This was an applicatfon by the defendants to set aside 
the notice of trial given by the plaintiff, and to allow them 
to sign judgment against the plaintiff for not proceeding 
with his action. 

The action had been instituted by the plaintiff in Mardi, 
1892, but the declaration was not filed until September, 
1892. On the 21st of December, 1892, an argument raised on 
exception was heard* and allowed, by which the declaration 
was amended by striking out certain words. This amend- 
ment was made by the Court itself at the time of hearing 
the exception. No amended declaration had been served 
on the defendants, and on the 7th of February the defendants 
barred the plaintiffs from filing an amended declaration, and 
gave notice to plaintiffl Afterwards, but on the same day, 
the case was set down for trial. 

* See 9 Juta, p. 514. 
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/fito, for the appIicaDts (defendants): Bale 334 a has ^^-^ 
not been complied with. The declaration has been ordered LpMn»« 
to be amended^ and we should be served with an amended 
declaration and proceedings commenced de novo. 

Searle (Sheil with him), for the respondent, was not 
called on* 

De Yiluebs, C.J.: Neither the plaintiff nor the 
defendants have been in any hurry to bring this case to 
triaL The defendants now apply to have the notice of trial 
given by the plaintiff set aside, and to have judgment 
signed against him for not duly proceeding with the cause. 
The main ground relied upon in support of the application 
is that after an amendment of the declaration had been 
authorised by the Court a copy of the amended declaration had 
not been delivered to the defendants in terms of Rule 334 a 
The amendment was authorised in consequence of an 
exception which had been taken to the declaration. It 
appeared on the argument of the exceptions that the real 
question in controversy was whether the plaintiff had been a 
partner of the defendants or not, and the amendment was 
there and then made for the purpose of raising this question. 
This was done without any objection on the part of the 
defendants, who had full notice and knowledge of the exact 
nature of the amendment. It has never been held that 
under such circumstances further service of the amended 
declaration is required. By practically consenting to the 
amendment the defendants must be taken to have waived 
the right to insist upon such further service. The applica- 
tion must be refused, but costs will be costs in the cause. 

BnoHAiaAN and TJpikgton, JJ., concurred* 

CApjpAimatf Attorneyi, Fairbridoe k Aedermb.! 
BeBpoiidflQtl8AtU}iii0j8»VAiiZTi.a(Biiiifi]nit. J 
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Philip vs. Metropolitan and Sububban Railway Co-» 

Special Damages — Speeifie Performance — Declaration — 

^Amendi/ifient — Pleading — Evidence — Sale of Land — Breach of 

Contract — Loss of Profits — Interest — Wilful or Franduleivl 

Befusal to Perform Contract. 

lAs a general rule, subject to certain specific exceptions, a 
. plaintiff, svdng for specific performance of a contract of 
sale is not entitled, in addition thereto, to claim damages 
in respect of the profit which he toould have made if the 
thing or Umd sold had been delivered or transferred in 
due time. 

In an action for damages for breach of contract, evidence is 
not admissibie of any damages which the law would not 
imply from such breach, unless the declaration contains 
. an averment of the special damages sustained, or of such 
facets as would amownt to a notification to the defendant 
that the evidence would he tendered. 

'.Evidence of loss to (he plaintiff of the use of the purchase 
price paid by him in advance held to he inadmissible in the 
absence of any averment of such loss ; hut, it appearing 
that (he defendant would not he prejudiced hy the insert 
iion of such an averment, the Court authorised an 
amendment of the declaration so as to enable the plaintiff 
to claim interest on the money so paid in advance. 

18M. Action to compel transfer of certain land boaght by the 

Feb^Y. plaintiff from defendants, and for £50 damages for breach of 

Het^TOiiton contract in not transferring the land. 

^SudiwayCo. Plaintiff alleged in his declaration that in October, 1892, 
he purchased certain land situated at the Amsterdam 
Battery, Cape Town, from the defendant company for the 
sum of £1500, and the purchase price and all expenses of 
conveyance were duly paid. The defendants had failed to 
pass transfer, and by reason of the delay the plaintiff had 
suffered loss to the amount of £50. The plaintiff claimed 
that defendants should be ordered to pass transfer to him, 
or pay him £1000 as damages sustained for breach of contract^ 
and that they should pay him £50 damages for the delay. 
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I The defendants t>Ieaded tliat transfer had been alfeady'> y»w«y 
passed, and denied the damage sustained of £50. For a p^^, 
further plea they pleaded they were always ready^ to pass ^JS^JKUSS 
transfer, bnt that on the 12th of November, 1892, the War ' b-u^tCo. 
Department obtamed a rule nisi, operating as an interdict, re-* : 
straining the defendants from passing transfer, and this inter- 
dict was not withdrawn until the 3rd of I'ebruary, 1893. They 
further said that plaintiff knew at the time that the land 
had been expropriated by them from the Imperial Govem- 
ment for railway purposes. Issue was joined on these 
pleadings. 

At the trial the evidence adduced showed that plaintiffs 
had bought the land from one Walker, acting 'for the- 
company. The money was paid in November, 1892. £1000 
had to be borrowed to pay this. Witness did not know the 
land was expropriated ground* 

Searle, for the plaintiff, put the following question to 
witness: ^Did you not want this land very much for a 
timber store ? " 

. JiUa, for defendants, objected* No special damage has 
been pleaded, and evidence of such cannot now be led. 
T^ej must confine themselves to the ordinary and natural 
result of our breach, if any. We did not know what they 
wanted the land for, and have had no notice of it from the 
pleading. We cannot be prepared with evidence of this 
specific nature on these pleadings. 
. The objection was sustained* ^ 

Searle, then applied for leave to amend the declaration 
and aver special damage. 

The Count refused to allow that amendment, but allowed 
flie following: '*0n the first day of November, 1892, thef 
plaintiff paid the said defendants the sum of £1500, and by 
reason of this unreasonable delay in passing transfer the 
plaintiff has lost the use of the said sum from the first day oi 
November." 

The hearing of the evidence was then continued. 

At the time of purchase plaintiff did not know the land 
had been exj>ropriated for railway purposes. Transfer wad 
delayed by the interdict ; but on the 3rd of February, 1893^ 
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Ft?n defendants informed plaintiff that the interdict had been 
pijjjp^ remoyedy and that the transfer had been lodged with the 

SSsiSS^ Registrar of Deeds, and offered to pay taxed costs to date. 

Baawfty Co. Q^bis offer was refused, plaintiff claiming £160 as damages in 
addition. 

Juta, for the defendants : As to damages^ see Mayne an 
Damages, p. 168, De Bemale$ vs. Wood (3 Camp. 258), and 
Farquhar vs. Farley (7 Taunt. 592). 

Searle, for the plaintiff: The cases cited haye no applica^ 
tion here, where there was really a delay in carrying out the 
contract. Those cases apply to contracts which were wholly 
set aside. 

Db YnjJEBS, CJ.: The Court has refused to admit 
eyidence as to the loss of profits arising from the defendants' 
delay in passing transrer for two reasons. Firstly, the 
general rule is that a purchaser suing for a specific perform- 
ance of a contract of sale is not entitled, in addition thereto, 
to claim damages in respect of the profits which he would 
have made if the thing or laud sold had been deliyered or 
transferred in due time. (See Voet, 19. 1. 20.) There 
may be exceptions to the general rule, as, for instance, where 
the defendant's refusal to perform his part of the contract 
has been fraudulent, but no such exception arises in this 
case. The inability of the defendant company to transfer 
the land within a reasonable time was caused by the action 
of the War Department in obtaining an interdict restraining 
the company from transferring the land. That interdict has 
since been withdrawn ; whereupon the company immediately 
tendered transfer to the plaintiff. Secondly, the declaration 
contains no averment of special damages, or even of such 
facts as would amount to a notification to the defendant 
company that the evidence would be tendered. Under our 
system of pleading unnecessary technicalities are not allowed 
to stand in the way of justice, but at the same time care is 
taken that undue laxity shall not create positive injustice. 
Whatever the English practice may be, a declaration filed 
in this Court must state, in terms of the 830th Rule of 
Court| ^the nature, extent, and grounds of the cause of 
actio£| complaint, or demand." The demand now in 
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question is for damages, and the only ayerment in regard to ^i^-^^ 

damages is that the plaintiff has sustained them. There pi^^, 

may be actions for breach of contract as, for instance, for ^^^gjjj^ 

damages in lieu of delivery of scrip, where shares sold have B»uw»y oo. 

not been delivered within a reasonable time (compare 

Lippert vs. AcUer, 5 Jnta, 398), in which the mere statement 

of the breach would be a su£Bcient indication of the nature 

of the damages sustained and claimed. This, however, is 

not an action of that natura The greatest injustice might 

be done to a defendant by springing upon him at the trial 

evidence of damages the nature of which he could not 

reasonably have foreseen from a perusal of the pleadings. 

The evidence tendered in the present case was that the 

plaintiff required the land for the special purpose of building 

a timber store, and that by reason of the delay in passing 

transfer he had been deprived of certain profits. Even if 

such profits could be legally claimed as damages in an 

action for completion of the sale, it would only be just that 

the defendant sliould have bad some notification of the 

natare of the claim. An amendment may be ordered at the 

trial, but only if the defendant would not be prejudiced 

thereby. 

An application has been made for an amendment of the 
declaration by adding averments to the effect that the 
plaintiff did, on the 1st of November last, pay in advance 
the purchase price of the property, and that he has lost the 
use of the money from that date. Tlie defendauts cannot 
be prejudiced by this amendment, because the payment 
clearly was a matter within their knowledge, they having, 
moreover, had the full benefit of it by being relieved of the 
payment of the interest on tlie bond, which the money was 
used to satisfy. The Court will therefore allow the amend- 
ment, on condition that it be considered as having been 
made at the time when the defendants tendered transfer 
of the land. I am quite satisfied that to such an amended 
declaration the defendants would have tendered the interest 
in addition to the transfer. 

The next question is, whether upon such amended declar- 
ation the plaintiff is entitled to interest upon the money 
paid by him three months before the defendants tendered 
transfer. In regard to the vendor of land, if he has given 
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^^^ iransfer and occupation of the land to the pnrcbaBer he 

pwitef^ would be entitled to interest on so much of the purchase 

imdSttEtt^SSi P"^ *® *^ payable from the date at which it became 

BaUwayCo* payable. (See Zeederherg^s Trustees vs. Zeederbergj 4 Juta, 

353). If, while failing to give transfer and occupation 

within a reasonable time, he receiyes the purchase price 

from the purchaser, and has the benefit of the money so 

Ifeceiyed, there appears to me to be no reason in law why 

the purchaser should not, by way of special damage, be 

entitled to claim the interest on the money thus paid by 

him in advance. The plaintiff in the present case had to 

borrow the greater portion of the money himself at six per 

eent, and the defendants were relieved from the payment of 

interest on their bond. The damage thus sustained by the 

plaintiff amounts to £22 lOa. 

The judgment will therefore be that the defendants do 
forthwith pass transfer of the land and pay to the plaintiff 
the sum of £22 lOa. as damages, with costs up to the date of 
tender. Costs subsequent to the date of tender to be paid 
]>y the plaintiff 

Buchanan and Uhngton, JJ., concurred. 

tl^laiilturii AttoiDCT, C C. Db V illiebs. 1 
Dafendants* Attorneys WnssLS h t^AMDBR.J 



Steeneamp vs. De Yilliebs. 

Mviuai Wm — Adiatian — Sn/rvivor — Vesting — Legacy — 
Jus accrescendi — Testator — Intention. 

Musband and pdf^ bg a eodicU to their mutual V)%U heqaeaihed 
a farm^ ajter the death of loth of them, to their son J., 
and made a further eumbrovs provision, which the Court 
construed to msan thai in cas^ another son should be lorn 
he should tai^e a half share in the farm, and J. the other 
half After the execution of the codicil, and before the 
death of either testator, another son, L., was bom. The 
testate^ died first, and the surviving widow adiated^ 
Thereafter the son J. died, leaving two children {the 
plaintiffs). The smviving, testatrix and L. thetL tramr 
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JwreA ihe%Dholefarm to B., who was aware of the contend 
of ihe eodtcU: Held^ that, whether or not thejvtB accre- 
«cendi applied to ihe legacy, J. had, before his death, 
acquired a vested reversionary invest in one-half of the 
farm, amd that the plaintiffs, as his heirs, were entitled to 
have ihe transfer of their faiher^s share to B. set aside. 
TSLA'Si, farther, that, inasmuch as the codicil amounted in sub- 
stance to a legacy of the farm, after the surviving spouse's 
death, to loth sons in equal shares, ihe presumption was 
that ihe testators did not intend ihe jus accrescendi to 
apply. 

Action to set aside a transfer made in fftvonr of Bas, and jm, 
other transfers in favour of the several defendants. 
Plaintiffs alleged by their declaration that they were the 'TaoSm-^vT 

De VUlleni. 

two children of the late J. B. Steenkamp, and grandchildren Exeootru of 
of the defendant Mrs. De Yilliers and her late hosband ^'^^•^'^ 
L. P. Steenkamp^ senior. In 1837 the said L. P. Steenkamp 
and his wife (now the defendant) made a mutual will by 
which the spouses appointed the suryivor of them and the 
^ihildren of the marriage his or her heirs, and in 1848 they 
executed the following codicil to the will : ^^ We both, the 
testators, declare it to be our last will, and desire that our 
residence named ' De Abuys Poort,' situate in the Ward 
Wintenreld, in the district of Beaufort, is hereby and by these 
presents bequeathed by both of us, and after the death cl 
both of us, to our son named Johannes Benjamin Steenkamp, 
for a sum of 20,000 guilders, Cape currency. 

^ And in case another son be bom and procreated in this 
present marriage, the above-mentioned farm shall belong to 
him as his lawful property, as well as to our hereinbefore* 
mentioned son also, for the same sum of 20,000 guilders, and 
in case after the death of both of us the said farm and law-» 
ful property of our son aforesaid, and who may still be bom 
after the date of these presents, be granted, neither of them 
shall ever have the right if he desires to relinquish his share 
to sell, dispose of, or alienate the same to a stranger, but to 
his brother for the same sum for which it has been be- 
queathed to him in this our testament." 

The testator died in the year 1858 without in any way 
Jiaving revoked the will, and thp survivor, his , widow. 



Digitized by VjOOQIC 



68 



1R93. 

Vdt>.aL 

Btaenkamp and 
Another tw. 
DeVilllen, 
Bxeoatrixof 
Steenkmnp^ 
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adiatedy and remained in posaession of the farm. Thereupon 
the right to half the farm on payment of 10,000 guilders 
became vested in J. B. Steenkamp, son of the testators. 
J. B. Steenkamp died in 1866 intestate leaving a son, imd a 
daughter was bom eight months after his death. These two 
were the present plaintiffs. L. P. Steenkamp left two sons, 
the above-mentioned J. B. Steenkamp and L. P. Steenkamp, 
junior. The eldest was bom before the date of the codicil, 
and the second after its execution. In 1884 the defendant 
De Villiers, in her capacity as executrix testamentary, trans- 
ferred one-half the &rm to L. P. Steenkamp, her son. 
Subsequently, in 1885, the executrix and L. P. Steenkamp 
transferred a portion of the farm to one Gloete, and through 
him it was transferred to Wiese, one of the defendant:^ 
This transfer was made without any judicial order; the 
transferees were all aware of the terms of the will. In 1885 
the executrix and L. P. Steenkamp pstrtitioned the farm, and 
subdivisional transfers were passed to each without the 
knowledge of the plaintiffs. In October, 1885, the defendant 
L. P. Steenkamp transferred his portion of the farm to Has, 
and in 1892 the executrix transferred hers to the same Kas, 
Has at the time knowing the terms of the will. Plaintiffs 
claimed that they \iere entitled to one-half the farm on 
payment of 10,000 guilders, and subject to the life usufruct 
of the executrix, and prayed that the transfers to Kas and 
"Wiese might be set aside. 

The defendants denied that any right to the farm or part 
of it ever became vested in J. B. Steenkamp. Wiese con- 
tended that the transfers to him were bondjide and in due 
form, and Kas submitted that, as the widow and executrix 
had renounced her usufruct aud passed transfer in favour of 
her son, the transfer to him of the farm was good. The 
other defendants submitted to the judgment of the Court. 

From the evidence adduced, it appeared that in 1885 the 
plaintiff L. P. Steenkamp and his sister had been summoned 
to a family gathering by Mrs. De Villiers, the executrix, and 
the farm was divided into two shares. They took one, and 
Lucas Steenkcmip, their uncle, son of the testator, the other. 
Mrs. De Villiers renounced her usufruct over the farm, and 
Lucas sold his share to Kas. L. P. Steenkamp sold his 
rights to one Andries Wiese, and in October, 1892, he heard 
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that Mrs. De Yilliers had sold what he considered his half- itoa. 
share to Bas. Bas knew of the will and the terms of the ^^ - — ' 

Steenkamp and 

oodiciL When he heard of sale L. F. Steenkamp protested ^^^^'^- 



to Mrs. De ViUieia l»»«*ri» «f 



De YUlien, 
Hzeoati* 
Steenki 
RaA,i 



Juta (Jones with him), for the plaintiffs : By the will a 
usufructuary interest was created. On the death of the 
testator the property vested in the sons : Bahl vs. De Jager 
(1 Juta, 38); In re Zipp (decided in 1878, not yet reported). 

SehreineTf Q.O. {OrcJiam with him), for the defendants : I 
admit that is a usufructuary interest which has been created ; 
but the interest taken by the sons was a joint one merely, 
and not joint and seyeraL Consequently ihejm a>e€re9cendi 
applied, so that on the death of Johannes the whole farm 
vested in Lucas. He gave his consent to the transfer, and 
thus it is good: Breda vs. The Master (7 Juta, 360); 
Booyeen vs. Colomai Orphan Chamber (Foord. 48) ; Ltmge vs. 
lAeschmg (FoonL 55). 

Ds YiLLiEBS, C.J. : No question arises in this case— as so 
crften does in cases arising out of mutual wills — whether the 
surviving spouse has accepted benefits under the will. On 
the defendants' behalf it has been candidly admitted that 
the surviving widow is bound by the provisions of the will 
executed by herself and her deceased husband. It is con- 
tended, however, that the plaintiffs' father, Johannes Steen* 
kamp, having died before the surviving widow, took no 
vested interest in the legacy capable of transmission to his 
children as his heirs, and that the form of the legacy was 
such as to create Ajm accrescendi in favour of his brother 
and co-legateee, Lucas Steenkamp. If this contention is 
correct, it is obvious that the surviving widow, as executrix 
of the deceased and as usufructuary of the farm bequeathed, 
was justified in selling the whole of the farm, with the con* 
sent of Lucas, to the defendant Has. If the contention is 
untenable, it is equally obvious that, inasmuch as Bas had 
fall knowledge of the contents of the will before he pur- 
chased, the transfer of the share bequeathed to Johannes 
cannot stand. What, then, are the terms of the codicil ? 
*' We, both tibe testators, declare it to be our last will and 
desire that our residence named ' De Abuys Poort ' is hereby 



others. 
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f2?si bequeathed by both of ns, lind aftet the death of both of us; 
Bteenkiimp and *^ ^^ ^^ Johaimes, foF a Bum of 20,000 guilders. And itt 
D? vmieni ^^^^^ another son be born in this marriage the farm shall 
steOTiSSft' belong to him as his lawful property, as well as to our 
^"^g^^ aforementioned son, also for the same sum; and, in case 
after the death of both of us the said farm and lawful 
property of our son and who may still be bom, be granted, 
neither of them shall ever have the right if he desires to 
relinquish his share to alienate the same to a stranger, but 
to his brother, for the same sum for which it has been 
bequeathed to him." Lucas was born afterwards, and the 
question to be determined is whether upon the death of the 
testator each of the legatees, Johannes and Lucas, took a 
vested interest in a half-share of the farm conditional upon; 
the payment of the sum fixed by the codiciL In my opinion 
the survivor, after adiation, retained only a usufructuary: 
interest in the fetrm. In whom, then, was the proprietary 
interest ? Surely in the two legatees in equal shares. This 
was a transmissible interest which upon the death of 
Johannes passed to the plaintiffs as his heirs. (See Bahl v. 
De Jager^ 1 Juta, 38.) The argument has, however, been 
complicated by the contention that the fua accrescendi 
applies to the legacy. Even if it did apply, it could not 
affect the question of vesting. The mutual will, so far as it 
affected the joint property, spoke from the date of the 
testator's death. The surviving widow might have re- 
pudiated it and claimed her half-share, in which case 
the reversionary interest in only one-fourth of the farm *'De 
Abuys Poort" would have vested in Johannes; but she 
elected to abide by the will and accept benefits thereunder* 
She thus consented to accept only a usufructuary interest in 
the farm in question ; but the proprietary interest, as I have 
already remarked, became vested in both her sons. If the 
ju8 accrescendi did apply, the effect would be, independently 
of such vesting, that the share of Johannes would lapse and 
fall into the residuary estate ; but, as the point has been 
pressed, a few remarks upon it will not be amiss. There is 
no point of law upon which there has been more vehement 
discussion among Dutch lawyers than upon this. Decker, in 
his Notes to Van Leeuwen^s Boman^Vutch Law (3, 4, 8),' 
grows quite warm over Voet's statement (30. I.. 61) that, 
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irhere the testator has bequeathed the same thing in one p^\. 
-and the same sentence or connection to two or more persons gteenjampand 
in deSned shares, the legal presumption is that he did not ^^^JJ^ 
intend, in case of fetilure of one of the legatees, that the ^^Sm^ 
remaining legatees should take the whole legacy. Decker ^SSimSu 
strenuously contends for the application of the JtM acorescendi 
in such a case, and he cites a host of authorities in support 
of his contention. He admits that this right of accrual is 
entirely based upon the presumed intention of the testator ; 
but, while objecting to some of the subtleties of construction 
in the Boman Law, he introduces other subtleties which seem 
altogether to defeat the testator's probable intentions. If, 
in the present case, the testators had in one part of the will 
simply bequeathed the farm to Johannes, and in another 
part to such son as might thereafter have been born, without 
any other indication of a desire to give each a separate share 
only, then, the joinder of the legatees being in regard to 
the thing bequeathed only (re tantvm\ the presumption 
would have been irrebuttable that the testators intended the 
surviving legatee to have the whole farm. The same pre- 
sumption would have existed if> without any other indication 
of intention, they had bequeathed the same farm in the 
same sentence to Johannes and such other son as might be 
thereafter bom, and thus joined them re et verbis. If the 
testators had said, ^ We bequeath the farm * De Abuys Poort * 
to our son Johannes and to such son as may be hereafter 
bom, in equal shares,** then the joinder would have been in 
words only (verbis tcmtijm)^ and according to Voei (30. 1. 6l), 
whose authority the Court has hitherto in this respect 
followed, there would have been no right of accrual. Suly- 
stantially this is what the testators have said in the present 
case. The language actually used is cumbrous, but it would 
seem to indicate an intention that each son should take a 
distinct share in the farm, and therefore, in my opinion, the 
jus accrescendi would not apply. But whether it does apply 
or not, Johannes had a vested interest in one-half of the 
farm before he died. The executrix, with the knowledge of 
Bas, was guilty of a breach of trust in transferring the share 
of Johannes to Bas. The Court is therefore not bound to 
confine the plaintiffs' remedy to damages, but may set aside 
the transfer. There is no elaim for damages, and the Court 
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p2?ai. ^'^ therefore order that the transfer be set aside. The sum 

steeni^paiid P^J^We by the legatee will of coorse have to be paid before 

D^mie^ the plaintiffs can claim their father's share of the £Etrm upon 

^g^gjj^' the death of the testatrix. As to costs, which is often the 

^1^^ most difficult question in a case to decide, they most be 

borne by the defendants, Mrs. De Yilliers and Bas, except 

such costs as the remaining defendants necessarily incurred 

by reason of being joined as co-defendants, which must be 

borne by the plaintifiEs. 

Buchanan and Upington, JJ., concurred. 

LPIaintUTs Attorneys, Yah Ztl fc Buissiiiiii.1 
Defendants Attorney, W. £. Moore. J 



In re 0' Connbll. 
Ex parte Poolet. 



Insolvency — Sequestration ly High Court — Appointment of 
Trustee — Confirmation of Appointm,ent ly Supreme Court. 

Where the High Court of Oriqualcmd West had appointed the 
applicant trustee of the insolvent estate of a person resi* 
dent within its jurisdiction^ and it appeared that there 
was immoveable property in the Colony Idonging to the 
estate: The Couet confirmed the appointment of the 
applicant as trustee. 

1M8. Application to have applicant's appointment by the High 

— ^ Court of Griqualand as trustee in the insolvent estate of 
^^Emparu O'ConnoU confirmed by the Supreme Court. 
^^^' The applicant was duly appointed trustee in the insolvent 

estate of O'Connell by order of the High Court on the 15th of 
January, 1892. In the estate was a certain piece of ground 
situate in Cape Town which had been sold by the trustee. 
Transfer had been given to the purchaser, but the Hegistrar 
of Deeds refused to pass transfer on the ground that, 
although petitioner had been duly appointed as aforesaid, 
his appointment gave him no power to deal with landed 
property outside the jurisdiction of the High Court Appli- 
cant, therefore, prayed that his appointment might be 
confirmed by the Supreme Court. 
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Graham, for the petitioner, referred to In re Firla/nk ^^%^ 
vs. Pauling (4 Juta 337), and Richards vs. Daveton (3 j^^^i^Jniieu. 
J»ta. 123). fXt 

The Court granted an order confirming the petitioner's 
appointment as trustee. 

[AppUcanf ■ Attonwy, C. C. Susebbaubr.] 



Eeabns v8. Cole. 



Preference — Judicial attachment — ^Pignus judiciale — Pledge — 

Delivery — Beddivery — Notarial Bond — Judgment Creditor 

and Debtor. 

Judicial attachment of a jvdgment dehtor^s goods confers 
a preference thereon over a creditor to whom the goods 
had heen pledged hy su^h debtor^ hut who, before such 
attachment, had redelivered the goods to the debtor, and 
the fact that the pledge had heen effected hy m>ea/ns of a 
duly registered notarial bond does not strengthen the 
claim of the bond-holder as against the judgment creditor's 
judicial lien. 

This was an appeal from a judgment of the Acting i^ 
Besident Magistrate of Eokstad. ^ — * 

Eeams, as assignee of the estate of Bydell and XJys, had ^^^^^ 
obtained a judgment against one Horton, and certain goods uys M.coifc 
had been attached to satisfy it Cole now claimed these 
goods as his. Horton had had to make an arrangement 
with his creditors after Keams obtained judgment against 
him. It was agreed he should pay 7s. 6d. in the £. To 
enable him to effect this, Cole advanced him £200, and 
Horton passed a bond in favour of Cole for £200. The 
articles now attached had been pledged under the bond, and 
a notarial deed of delivery executed. The articles were 
handed over to one Zeitsman, a notary and Cole's attorney. 
Zeitsman took over the goods by locking up the houses in 
which they were contained, keeping the key a few minutest 
and then handing it back to Horton, who remained in 
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fIusV. possession of the goods and carried on his business as nsnal. 
kmtw, Jndgroent was given for the plaintiff (or claimant), with costs. 
^SfBlwd Defendant now appealed. 

U7i«t.Coto. 

Graham^ for the appellant: The only point is. Was there 
a real pledge ? This symbolical delivery was not enongh, 
seeing there was a redelivery of the goods : Quest vs. Le Boex*B 
Trustee (5 Juta, 119) ; Van der Venter vs. Webb (4 E. D. 0. 
222). There was no retention of delivery ; it was merely 
a fictitious arrangement: Ma/ngold Brothers vs. EsikeU (3 
Juta, 48). • 

Schreinerf Q.O.f for the respondent: It has never been 
decided that a notarial bond with delivery and redelivery 
does not give a preference against concurrent creditors, 
^he appellants having had notice of everything, cannot say 
there has been redelivery : Vati Leeuwen (Kotze's translation), 
p. 807 ; Hare vs; Eeath's Trustee (3 Juta, 32). 

De Yilliers, C.J. : The judgment debtor's goods were 
found in his possession and attached by the messenger in 
execution of the judgment of the Court. The attachment 
had the effect of creating a judicial lien on the property, as 
against the debtor himself and against all creditors not 
having any real right in the goods. So long as the goods 
pledged to Cole were in his possession he had such a real 
right, which could not be defeated by the subsequent judicial 
attachment, and he would have had this right even if it had 
not been fortified by a duly registered notarial bond. But 
when he redelivered the goods to the creditor, he lost his 
real right therein, and relinquished his right to claim them 
as against creditors acquiring a subsequent judicial lien upon 
the goods, ,and the fact that he held a notarial bond did 
not strengthen his claim as against such creditors. The 
Magistrate did not in this case attach sufficient weight to 
the redelivery of the goods by Cole to the debtor. The 
judgment creditor was entitled to the benefit of the judicial 
attachment, and the judgment of the Court must be entered 
in his favour with costs. 

Buchanan and Upington, JJ., concurred. 

EAppelUnt^s Attornfya, Faiebbidge fc Ajidehmb.! 
BeqxMideiit^ Attorneys, Van Zti. k Buisstmrft. J 
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In re Aliwal North Boabd op Exscutobs. 

Winding-up Act 12 of 1868, 8. 47— Companies Act, 1892, 
«& 209 a/nd 149 — Directors — Breach of trust — Liquidators. 

M a meeting of shareholders of a company for the adminis-^ 
tration of the estates of deceased persons cmd other trust 
estates, it was resolved that the company be vdmvtarUy 
vxywnd up, a/nd two of the directors were appointed 
liquidators. A shareholder, who was not represented at 
the meeting, now applied for a compulsory winding up on 
the ground that the two liquidators had with the other 
directors been guUty of a breach of trust in speculating in 
gold-mining shares with the assets of the company, and 
would not be fit and proper persons to thoroughly 
investigate the affairs of the compamy. 

Held, that inamvach as the trust deed did not authorize the 
directors to spectdate in gold shares, and the liquidators 
had not satisfied the Court that they voted in the minority 
when the speculations were entered into, the order for a 
compulsory winding up ought to be made in order that 
independent liquidators may be appointed by ike Court 

Application to have the ahove company placed under Uiq t8». 
operation of the winding-up Act Feb.* 28. 

The petitioner was a registered shareholder of 100 shares MrTIiiwai 
in the company* The capital stock was divided into 2000 ^^^^^ 
diaresof £5 each, on which 10& per share was called up» AMknon. 
with a proviso that no further portion should be called up 
unless by resolution of the shareholders at a special general 
meeting to be called for that purpose. By the 79th section 
of the Trust deed, if three-fourths of the paid-up capital and 
reserve fund were lost, the shareholders could resolve to 
carry on or wind up the company. More than three-fourths 
of the paid-up capital and the reserve fund were lost, and at 
a special general meeting it was resolved to wind up the 
company; Messrs. Greenslade and Knight, two of the 
directors, being appointed liquidators. The liquidators had 
not rendered the applicant any satisfactory account of the 
causes which led to the loss of capital and reserve fund, nor 
had tliey investigated the affairs of the con^pany to ascertain^ 
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jI^^a if any of the loss was recoyerable, but had called up the 

Febji*.' unpaid capital The petitioner therefore asked that the 

North^rd Company might be put under the operation of the Winding- 

o^Exewtore. up Act, and an impartial person appointed as liquidator. 

Andewon. It appeared that the funds of the company had been used 

for speculative purposes in 1886^ large sums having been 

invested in gold shares. A considerable loss had resulted 

from these. Thorvo liquidators, while stating that they had 

been opposed to these transactions, did not aver that they 

had voted against them at the meetings of directors. The 

manager of the company was a large shareholder in it. 

MoUenOf for the applicant : It is clear from the affidavits 
that some impartial person should be appointed. There has 
been a speculation in gold shares amounting to gambling. 

Searh, for the respondents: It is quite unnecessary to 
place this company under the operation of the Winding-up 
Act It would only entail additional expense. In re 
Beaufolars Wine Co. (3 Ch. App. 15) ; and In re General 
Intemationdl Agency Co.^ Ld. (36 Beavan, 1). In England 
compulsory winding up is never decreed against the wishes 
of .the majority of the shareholders. Nearly all the 
directors who were acting at the time of these transactions 
are gone. 

Dk ViLiiiEBS, C.J.i It would certainly be a monstrous 
state of the law if the directors of a company formed for the 
purpose of administering the estates of deceased persons and 
other trust estates could, without any special authority to 
that effect conferred upon them by the trust deed, use the 
company's assets for the purpose of speculating in gold- 
mining shares. It is not surprising that it was found 
necessary to wind up this company. It was a Yohintary 
liquidation, and two of the directors were appointed 
liquidators by a meeting of shareholders. A non-consenting 
shareholder now applies for a compulsory winding up in 
order that other liquidators may be appointed by the Court 
When the matter was last mentioned, the Court considered 
it fair that the two directors, who had been appointed 
liquidators, should have an opportunity of satisfying the 
Court that they were not responsible for the ill^al oonduet 
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of the Board of Director. The only statement they now j»^ 
make is, that they were opposed to the transactions in gold Feb^. 
shares. This is by no means a satisfactory statement They Mortii^wS 
are the custodians of the company's books; and if they ^^^^^^ 
really opposed the speculations, the minute book ought 
to show that they voted with the minority. We have been 
urged not to disturb the existence of the liquidation because 
considerable expense has already been incurred, and no good 
could result from a compulsory winding up. But the 47th 
section of the Winding-up Act, 1868, and now the 209th 
section of the Companies Act, 1892, confer powers on official 
liquidators which it were well that they oftener exercised. An 
investigation such as is there authorized, is not likely to be 
instituted by directors whose own acts would be the subjects 
of such investigation. The Court will order the company to 
be wound up, and appoint Mr. Schweizer as official liquidator 
with the powers mentioned in the 149th section of the 
Companies Act, 1892, upon his giving security to the 
satisCEiction of the Besident Magistrate of Aliwal North for 
£2000. The costs of this application to come out of the 
ttssets of the company. 

Buchanan and Upinoton, JJ., concurred. 

CAppUcftnts* Attorneys, Fairbhidob & Abdebhb. 1 
BmpondnnVB Attorneys, J. it U. Rbio & Nsphew. J 



Consistory op Steytlervillb vs. Bosman. 

Sale — Pact — Servitude — Registration — Notice — Prohibitum 
against selling Lijuor on Land sold — Interdict 

An agreement superadded to a contract of sale of la/nd^ thai 
the pwrchaser shaJl not allow the sale of intoxicating 
liquors on the land without the permission of the vendor, 
is binding upon the executor of the purchaser. 

Where such an agreement has been introduced as a m^ere pact 
infavowr of the vendor personaUy, it would not be bind* 
ing upon subsequent bona fide purchasers without notice, 
even although duly registered; but seous where the 
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agreement comtittUed a servitude in famur of the vendor 
as the onmer of amother tenement, in which ease registrc^ 
tion would he sufficient notice. , 

Interdict granted^ restraining the executrix of the purchaser 
from selling intoxicating liquors on the land sold without 
proof of pecv/niary damage to the vendor. 

i»3. Application for an interdict restraining the respondent 

stevu^ue ^'^^ Selling any intoxicating liquor npon a certain erf in 
i>utehRe.* Steytlerville. 

formed Church ^ 

In 1882, the Consistory of the Dutch Beformed Church 
of Steytlerville, transferred to C. J. Bosnian an erf in the 
village ; one of the conditions of sale was, that it should not 
be lawful for any person to sell intoxicating liquors npon 
the said erf without pennisdon of the Consistory. This con- 
dition was attached to and registered with the deed of transfer* 
Bosnian applied for leave to sell liquors, but it was refused* 
In 1882, Bosnian applied for, and obtained from the 
Licensing Court at Willowmore, an hotel and bar licence^ 
notwithstanding a written objection filed by the applicanto^ 
In spite of objections, the licence was renewed. Bo&man 
died in 1889, and his widow and executrix, the present 
respondent, had since obtained a liquor licence from the 
above-mentioned Court In 1891, the applicants gave 
notice to the respondent, that if she continued to sell liquor, 
an interdict restraining her would be applied for. She then 
applied to the applicants for leave to sell, and, in view of 
all the circumstances, leave was granted her to sell to the 
31st March, 1892. In that month she obtained a renewal 
of her licence from the licensing Court, saying she would 
not be bound by the rules of the Eerkeraad, and continued 
to sell .intoxicating liquors on the erf in question. The 
applicants, therefore, asked for an interdict restraining such 
sales. 

Schreiner, Q.C., for the applicants. 

Juta for the respondents : This is distinctly not a case for 
an interdict, as the applicants have sustained no injury* 
For a number of years they practically did nothing, and 
allowed the sales of liquor, and they cannot come and 
complain now. It would be a hardship on the respondent 
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to grant an interdict, operating immediately, as she should' p^^. 
be allowed to realise her stock. steytii^ue 

I>utch Re- 
ITonned Charch 

Db Villiebs, J. : The late C. J. Bosman purchased '^- ^^"^ 
the land in question from the applicants upon cei*tain condi- 
tions, one of them being, that it should not be lawful for 
any person to sell intoxicating liquors thereon, without the 
permission of the applicants. The respondeut iis the execu- 
trix of Bosman's estate. She is, therefore, bound by any 
pact, or, as the English law would term it, covenant which 
would have been binding upon Bosman himself. The 
agreement not to sell liquors on the premises, would cer- 
tainly have been binding upon him. It was not improper, 
illicit^ or subyersive of the essence of a contract of sale, and 
therefore, according to Voet (18. 1. 26), could lawfully be 
superadded as a pact to the sale of the land. The agreement 
was duly registered ; but as between the vendors and the 
purchaser, or his executrix, it would have been equally: 
binding without registration. How far registration would 
have affected purchasers from Bosman, is a question which 
deserves a few remarks, although, in strictness, we are not< 
now called upon to decide it. Begistration of a burthen 
upon land, has sometimes been spoken of as amounting to 
notice thereof to the world, but this is true in a limited 
sense only. There are certain known incidents to property 
and its enjoyment, which are recognised by the law. Servi- 
tudes, for instance, both prsedial and urban, are burthens 
with which land may be affected in favour of persons, other 
than the owner. They are real rights which have been^ 
carved out of the full dominmm of the owner and transferred 
to others, but they can only be enjoyed by the transferee, 
80 long as he is the owner of the dominant tenement, in 
respect of which the right has been created. The registra- 
tion of such real rights upon the title-deeds of the servient 
tenement, certainly constitutes notice of their existence to 
all the world. Consequently a purchaser of such servient 
tenement is bound by the servitude whether he has had 
express notice of it before purchase or not. It does not 
appear in the present case whether the prohibition against 
selling liquors on the premises in question was registered as 
a servitude in £Etvour of other tenements in Steytlervillew 



Digitized by VjOOQIC 



70 

^^ If it wasy I see no reason wliy it should not be binding npon*^ 
g^Tjjjj^ future owners of the premises without notice of the baiihen. 
foSSl^^i^ ^* however, the agreement not to allow the sale of intoxi- 
cating liquors was a mere pact made with the applicants as 
the Consistory of the local church, and sot as owners of land 
in the neighbourhood, then the registration of <he agreement 
would not per $e bind future owners, without actual notice of 
the prohibition. The respondent knew of the prohibitiaii* 
during her husband's lifetime. It is true that he took out 
licences for the sale of liquor, in spite of the prohibition, but 
she is not now entitled to take the benefit of his vnrong. 
After his death she recognised the applicants' right by 
applying to them for permission to sell liquors. Such^ 
permission was granted for a definite time ; that is, till 
March 1892. On the expiration of the period, she again' 
applied for a licence to the Licensing Board, but did not 
obtain the applicants* permission. This she did at her own 
risk, and she cannot now set up the hardship which she would 
suffer by being prevented from disposing of the stock of 
liquors which she had acquired in consequence of her having 
obtained the last licence. The Court was asked what 
injury could be done to the applicants by the respondent's 
canteen. It is true that it may be difficult to estimate the 
exact pecuniary damage suffered by the applicants ; but 
it is not necessary for the purpose of an interdict that the 
injury sought to be prevented should be of a pecuniary nature. 
A nuisance to one's health, for instance, may not cause any 
damage in money, and yet it is an every day-practice to inter- 
dict it. The prohibition was considered of sufficient impor- 
tance by both parties to the sale to introduce it as part of 
the contract, and the executrix of the purchaser must there- 
fore be interdicted as prayed with costs. 

BuoHANAK and Upington, JJ., conqurred. 

[AppUoMit*8 Attorney, G. 1I<mitgoii£BT Wauur.} 
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Tbustses of Asbestos Ck)MPANT vs. Hibsghb and 
Othebs. 

Fraud — lUegdlity — Ultra yires — Cohurable iransactian —7 
DireUars of Company — Reserved Shares — Culpa Latar-^ 
Winding-up Acty a. 47 — Damages-- Misfeasance, or Breach of 

Trust. 

JLfrauduleTUf or knowingly illegal contract entered into bg 
directors of a company, for ike sale of certain reserved 
shares of the company, cannot be relied upon by them as 
a justification for delivering such shares to the purchaser 
at a time when they had risen considerdbly in price above 
that at which they were sold. 

In estimating the damages sustained by the shareholders, by 
reason of such delivery, no presumption should be allowed 
in favour of the directors that, but for their fraud or 
illegality, the shares uxmld not have risen. 

In an action brought by the trustees of a company on behalf of 
the shareholders against certain directors for their mis- 
feasance in delivering shares then selling at 48a. 6d, each 
upon payment by the purchaser of only 208. each, the 
defendants relied upon a prior contract of sale as a 
justification for such delivery. 

Held that, inasmuch as the contract of sale as understood by 
the defendants was illegal, amd, as found by the Court, was 
moreover fraudulent, it afforded no defence to the action, 
and that the measure of compensation was the difference 
between the market price of the shares when they were 
delivered, and the price at which they were sold ; but, the 
plaintiffs consenting, the damages were reduced to the 
amount of profits actuodly realised by the purchaser. 

This was an appeal from a decision of the High Court of 
Griqualand West. In the original action, Herman Hrrsche, 
F. Voelklein, YL J. King, J. C. HaarhofF, and S. Weingarten 
had been summoned by D. W. Sims and G. Beveridge in 
their capacities as Trustees of the Orange Biver Asbestos 
and Land Company, Limited : (1) to render a full account 
of the administration of the said company by the defendants 
as directors; (2) to pay a sum of £1446 9a. \\d, alleged 
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^9. to haye been lost to the eaid company by the negligent 

Mardii. management of the company by the defendants; (3) to pay 

^j^^Jj^^^ the sum of £14,250, being the difference in value between 

^^^^J<»^ the market price of £10,000 reserve shares in the said 

HindE^Kinft Company, and the price paid for them by one Oats, to 

WeiDfaiteB. trhom they had been unlawfully and fraudulently soH; 

(4) the sum of £60 paid in fines to the Grovemment, through 

the neglect of defendants to procure transfer of a certain 

farm called Zeekoebaart. 

The plaintiffs alleged in their declaraticm, that in 1888 
a company called the Griqualand West Copper and Mineral 
Mining Syndicate was formed^ and in November 1889 the 
name of this company was aliped to that of the Orange 
Biver Asbestos and Land Company^ Limited. On the 30th 
of November, 1889^ it was resolved at an extraordinary 
general meeting of shareholders to amalgamate the said 
company with the Yolharding Copper Syndicate, and to 
increase the ciipital of the company* The amalgamation 
was carried into effect, the Orange Biver Asbestos and Land 
Company taking all the assets and liabilities of the said 
syndicate. Among the assets were a certain farm called 
Zeekoebi»i-ty and a sum of £2916 18a. 6(Z. in cash. The 
defendants were the directors of the Griqualand West 
Copper and Mineral Mining Syndicate, from the date, of its 
formation; and after the change of name aforesaid, they 
continued as directors until 5th November, 189L It was the 
duty of such directors to keep true and regular accounts of 
monies received and expended on behalf of the said company, 
but they failed to do this, and in consequence the companj 
sustained loss to the amount of £1446 9& lid. On or about 
the 8th of August, 1889, when the said company carried on 
business as the Griqualand West Copper and Mineral Mining 
Syndicate, the defendants as directors aforesaid engaged 
the services of one Francis Oats, to report on the farm 
Zoetvley^ the property of the said syndicate, for which 
report the defendants promised to give the said Oats the 
option of purchasing at par 10,000 reserved shares of the 
syndicate of the nominal value of £1 each, such option to 
expire on the 23rd of August, 1889, and further promised 
that if the said Oats did purchase the 10,000 shares 
they would pay him £1000. Oats inspected the said 
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feurm, reported fitTonrably, but incorrectly, thereon to the yjjfla* 
defendants on the 19th.of Aagnst, 1889 ; and on the 28rd of i^ ][ 
August, 1889, in pur8^ance of the agreement, the defendants Q^^I^reg 
delivered to Oats 10,000 shares in the said syndicate, which oc^Sy^. 
i^ere then of the yalue of £2 Ss: 6d. per share, and paid him Hiw^^Kinfr 
£1000. This contract, plaintiffs alleged, was unlawful and wtingarteii. 
fraudulent, and entered into by the directors, who were 
large shareholders in the syndicate, with a view to directly 
benefiting themselves, by inducing Oats to make a favour- 
able report on the farm ; that the delivery of the shares 
vas made unlawfully and fraudulently ; that the plaintiffs 
vere entitled to recover the difference between the value of 
the shares on the 28rd of August, 1889, to wit £24,250, and 
the amoimt received for them from the said Oats, such 
difference being £14,250. The plaintiffs submitted they 
vrere entitled to recover the £1000 paid to Oats as welL 
At the trial, the declaration was amended by adding an 
aUegation that the 10,000 shares were sold to Oats at a 
discount of 2$. per share, which defendants had no power to 
do, it being ulira vires the defendants. They finally claimed 
£60 alleged to be due as stated in the summons. 

The defendant Hirsche pleaded that he was a director of 
the original syndicate from its formation, and afterwards 
became a director of the company; that in February 1890 
be left Kimberley until the end of February 1891. He 
resigned his position in 1890, and was re-elected in March 
1891. From February 1890 until June 1890, one Ernest 
Bruch acted as his alternate, and after that date until his 
resignation no one acted as his alternate, ^e denied that 
any loss had been sustained through negligent keeping of 
the accounts. A meeting was held in November 1889, 
within one year of the reg^tration of the company, and the 
next annual meeting was not due until after he (Hirsche) 
returned to Eimberley. Directly after his re-election in 
1891, he took steps to have a meeting called, and a meeting 
was in consequence called. He further submitted that he 
could not be held liable for acts committed during his 
absence from the Board of Directors. He admitted the 
contract with Oats, and alleged that at the time such 
contract was entered into the value of the shares was 15a. 
per share. He denied that Oats's report was incorrect, or 
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fJ? M *^** *^® contract was in any way fraudulent Th^ rest ol 

K«rchl! 



3. 



the allegations were denied generally* 

oran Kivw ^'^® defendant Weingarten pleaded in addition to the 

Com^^w. allegations of Hirsche, that he was not present when tha 

^'^Md *' contract was entered into with Oats, nor was he pirtjr to it. 

Wdnsarten. g^ ^^ j^^^ ^5n ^\^q board when the jMaalgamation took 

place, and was hardly ever fm m ttt at the meetings of 

directors, not being a jMAent in Eimberley. He denied 

generally that 4bere was any neo;ligence or default on his 

jHfty'orthat there was any participation in the negligence 

or default (if any) of his co-directors. 

The defendant King pleaded that the plaintiffs were not 
the proper persons to sue, as at an extraordinary general 
meeting of shareholders held on November 6th, 1891, 
authority was refused to the said plaintiffs to sue. He 
admitted the formation and amalgamation of the syndicates, 
but said that this amalgamation was not completed or 
registered until December 24tb, 1889. He denied that the 
sum of £2916 ISs. 6d. was among the assets of the Yol-" 
harding Syndicate. He had appointed an alternate director 
on 11th of October, 1889, and his alternates had acted up to 
5th of November, 1891, when he ceased to be a directi^r of 
the company. He denied that the report of Oats was a 
favourable or incorrect one. He alleged that any loss 
which could have occurred through mismanagement, other 
than the contract with Oats, arose from the default of one 
Schumaker, seci-etary of the company, from the consequences 
of which he was exempted by the provisions of Clause 149 of 
the trust deed. 

The defendant Haarhoff pleaded generally in similar 
terms to King, but with regard to his contract with Oats, he 
denied he was a director at the time it was entered into, nor 
was he a shareholder. 

Issue was joined generally. Plaintiffs admitted they had 
no claim against Haarhoff in respect of the contract with 
Oats. At the trial the case against Yoelkleiu was with- 
drawn. 

From the evidence adduced, it appeared that the plaintiff 
Company had been formed by the union of two syndicates : 
the Volharding Syndicate, and the Qriqualand West Copix*r 
and Mineral Mining Syndicate. The Griqualand West 
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Syndicate was registered as a limited company in February j!^s 

1889. Hirache, King, Weingarten, and others were the March i. 

original directors. The capital was £80,000 in shares of £1 orai«eBiT«r' 

each, of which the vendors were to receive £15,000, and <wpmw. 

£40,000 in fully paid-up shares, and 15,000 shares were to ^^^^ 

be held in reserve to be sold as required ; the remaining '^*"i«*«' 

£10,000 forming the working fund of the company. In 

Jaly 1889 this syndicate purchased a farm, ^^Zoetvley," 

from a syndicate of which Hirsche and Weingarten were 

members. This farm was known to contain asbestos. It 

betag mmmukry to obtain the opinion of a qualified expert 

to report on this fisrm;^ Wly i B8fl^ a n a JlXHat^^ jnining 

expert of considerable reputation and well known in Eim- 

berley, was approached with a view to obtaining his services 

to report on the farm. Up to this time there had apparently 

been no one near the spot capable of undertaking the work. 

Oats had just arrived at Kimberley. Though thoroughly 

conversant with mining matters, he himself confessed he 

had no knowledge of asbestos, having only seen it previously 

in museums. After negotiations, the following letter was 

written to Oats by the secretary : — 

KiMBBRLBT, August 8M, 1889. 

Dear Sib, — I am instructed to iDform you that hereby 10,000 of our 
reserve shares are offered you at par, t.e. £10,000 sterling, against which 
you hind yourself to furnish us with a full and complete report on our 
fenn Zoetvlei, for which report we agreed to pay you the sum of £1000 
sterling in the event of yoiu: taking the above shares, it being, however, 
understood that nothing is to be paid by us for the report should the ofl'er 
not lead to business. 

This refusal to remun in force until one week after your return from 
ZoetvleL— Tours Mthfiilly, 

(Signed) Schuhakeb, Secretary, 

This letter was, however, cancelled before it was des-' 
patched, and the following one substituted : — 

ElMBERLBY, AuQust Sth, 1889. 
Fbancib Oats, Esq. 

Sm, — 1 am instructed to inform you that my Board hereby offers 
you the right of purchasing 10,000 of our reserve shares at par, i.e. for 
£iOfiOO, for the period of fourteen days from to-morrow, in consideration 
of which you bind yourself to furnish us with a full and complete report 
on our farm Zoetvlei, for which report we agree to pay you the sum of 
£1000 sterling in the event of your purchasing the above-mentioned 
10,000 shares at £10,000; it. being imderbtuod that no fee is to be claimed 
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t^n. ^y y^* ^^ P^ ^y ^^ should you not purohase the above-mentioned 

M**ch 1. 10,000 shares for £10,000. Awaiting the favour of a reply, — I am, yours 

- — ' faithfully, 

0™Jgj;^^« W. SoHimAKKB, Secretary. 

Company «f. 

Binc^,^King, ^^ ^^ ooDclusiou of this agreement Oats travelled out to 
WeingarteiL Zoetvloi, accompanied by Hirsche. At the date of the 
above letter (August 8th) there were actual sales of the 
Griqualand West Copper Syndicate shares at 13«. and 14«. 
Towards the end of July they were quot^ at lO^.^ and rose 
gradually to 14s. On August 9tb and 10th there were sales 
at 199. 3{2.9 and on the 12th, at 27«. 6d. The shares rose 
very rapidly in price, and on August 2l8t they were quojted 
at 42a. On August 22nd there were sales at 50«. Qd^ the. 
highest point reached ; after that they declined in value, 
first slowly and then rapidly. Oats sent in his report on 
29th August, 1889. WhUe away at Zoetvlei he had left a 
power of attorney with one Hinrichsen, who exercised Oats', 
option and purchased the 10,000 shares. The scrip waa 
made out in Oats's name, but on the same day it was 
cancelled and a new scrip issued in the name of Hinrichsen. 
Most of these shares were sold, and the remainder '^ pooled," 
with shares belonging to King and others. King managing 
the " pool." 

On the 21st of August a meeting of directors was hold^ 
at which the defendants were present; at this meeting tlie 
purchase of the farm ** Zoetvlei " and the agreement with 
Oats were approved of, and the secretary laid on the table 
Oats's report, and the acceptance of the refusaL Thereupon it 
was resolved : — "To authorize the secretary to, issue 10,000 
of the reserve shares to Mr. F. Oats, against the payment of 
£10,000, also to adopt the report to Mr. F. Oats, the fee of 
£1000 as arranged." 

On November 30th, 1889, it was decided, at special 
general meetings of the shareholders, that the Griqualand 
West Syndicate should buy up the assets of the Volharding 
Syndicate, consisting of the farm ** Zeekoebaart " and £2916 
in cash ; the purchase money being payable in shares. For 
this purpose the capital of the syndicate was increased by 
£145,000, and the name changed to that of the Orange 
River Asbestos and Land Company. Up to this time no 
general annual meeting of either syndicate had been held, 
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and it was not until Septenjber 1891 that the first general pJSf^. 
annual meeting was held. On investigations being made Marohi. 
consequent upon this meeting, it was decided to institute onwigoRirer 
this action. One Schumaker had been secretary to both c^^S^vt, 
syndicates, but had absconded, leaving a deficiency of £1446 ^*""]^^^^ 
unaccounted for. wetogrten. 

Hirsche, one of the defendants, stated in evidence that he 
was deputed by the directors to see Oats. Oats suggested 
that he would go out and report if he could get a chance to 
buy into the company in case he thought well of it. It was 
suggested that he should have a right to buy some of the 
reserve shares. At that time the price of shares was 13d. to 
14s. Witness then continued : — *^ As I was seen talking to 
Oats by brokers and others, the conversation being in the 
street, the shares rose. The market was then rising all 
round. There was some discussion as to the figure at which 
Oats was to have the right to call up the shares — I think 
168. ... It was suggested Oats should have the call at 
about 2s. above current market price. Oats agreed to have 
the option of taking up 10,000 shares at 18^. We would not 
give the option for less than 10,000. I considered this 
arrangement in the interest of the company . • . King • • • 
found there was some doubt as to the legality of the issue of 
vendor's shares under par. We varied the agreement (as 
set out in letter above). At this time the company, after 
purchasing Zoetvlei, had £2000 to £3000 left. . . . Oats 
did not communicate with Kimberley while away. He gave 
in his report a day or two after his return. Then the shares 
were over 30s., and Oats took up his option, and the shares 
were delivered to him. • . • I left for England in 1890. I 
appointed Mr. Bruch my alternate. I returned to Eimberley 
in March 1891, Bruch acting for me meanwhile on the 
Asbestos Company's board. I resigned from the board in 
January 1891, but withdrew my resignation subsequently, 
and continued to act from 13th March, 1891. . . « I gave 
away a few shares to friends, and sold 300 in October 1889, 
at 299., which I replaced shortly after at 27s. 6cL On my 
return I asked Schumaker to arrange to go into the company's 
aflEwrs. ... Schumaker absconded just after this interview, 
and it was found the affairs were in a state of disorder, and 
that there was a deficiency of £1446 9s. lid. ... We did 
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not expect Oats to be able to state the price the asbestos 
would fetch. It was like an engineer reporting on a 
diamond mine. Duft was in our employ^ and was a 
mining engineer, but was not known in Kimberley, and had 
had no experience of asbestos mining. Had great con- 
fidence in Duft as a competent man. • . . The report pre- 
sented at the shareholders' meeting in September 1891 did 
not mention the agreement with Oats. • . • This meeting 
was the first time the contract with Oats came before the 
shareholders. Oats's report gave us full information as to 
quantity of stuff, but I admit defendant's report would have 
done this. I daresay Hinrichsen is right in saying that the 
mere fact that Oats went out to report would increase the 
market value of the shares. • • . The real arrangement with 
Oats was that he was to have the shares at 18a. • • . 4000 
shares belonging to me were pooled with King. . • . The 
public knew the fact that Oats had reported. • • • The 
whole profit I made out of these syndicates and the present 
company did not exceed £4000. • • • The practical result 
of the bargain was that, unless Oats made a report which 
had a fiayourable influence, he would get nothing for his 
tiine and trouble. • . • The public probably thought Oats 
had reported favourably, because it was known he had taken 
!up his shares. I never told any one what Oats had reported. 
* • . The result was that Oats made £6000 at market price 
for hip report." 

King, another of the defendants, stated: ''The directors 
of the Oriqualand West Syndicate employed him (Oats) 
to examine and report on the quality of asbestos known to 
exist on the farm, and the extent of the asbestos deposit 
there. When the negotiations with Oats first commenced, the 
shares were between 9d. 6d. and 11«., and from that time 
until the negotiations were concluded there was a constant 
improvement in the shares, it having become known that 
there was a possibility of Oats going out to report At that 
time the funds of the company were low, and money was 
wanted for its operations. ... I had no interest whatever 
in the 10,000 shares allotted to Oats. About this time there 
was a rapid rise in the syndicate shares. I was on the spot ; 
there was a very great rush on them : a local boom. I can 
account for the rise in so far as the discovery of asbestos in 
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large quantities, and snppofied at the time to be of very fine 
<]iiality9 caused the public generally to buy these shares 
very largely, which naturally would cause the rise ; besides, 
at that time the share market was active, and there was a 
good deal of speculation abroad. I left Cape Town on the 
4th January, 1890, and since then have taken no part in the 
management of the company. • • . Why we had not called 
a general meeting before I left was because twelve months 
had not expired, within which we had to hold it ; besides, an 
extraordinary general meeting had been held in November, 
and the shareholders could then have enquired into the 
general position of the company. • • • I think it was 
irregular not calling a general meeting. It would be very 
reprehensible not to have had a general meeting during the 
second year. ... I should say I sold my shares from lowest 
at 15$., to highest at 48«. 6d. ; speaking generally, I sold 
from beginning of August to end of September. I have a 
great many shares left. • . . We only wanted an honest and 
independent report. I think £1000 exorbitant, but not 
very exorbitant apart from the conditions. • . « I assumed 
that any favourable report would send the shares up. The 
conditions were not a bribe to Oats. • . . The rise was not 
unnatural at the time in view of an excellent tendency and 
a great activity in the general share market, the attention 
of people having been particularly attracted to the Griqua* 
land shares by the samples of asbestos, which were generally 
supposed to be of excellent quality. • . • I made a gain by 
the rise pf the sharea ... I made an arrangemeAt with 
Hirsche and Einrichsen to prevent an indiscriminate selling* 
That is a kind of pooling. ... I managed the pool." 

Oats stated that when negotiations were first opened, he 
replied : ^' It is an awkward place to get at, and shall expect 
to be well paid. They replied they were short of funds (he 
continued), I suggested they might compensate me by 
giving me the refusal of an interest. They said they had 
some reserve shares and wanted money. . • . They insisted 
on my taking the refusal of not less than 10,000. . . . The 
arrangement I made was to have the refusal of these shares 
at 1&., which was 2^. or 3a. above market price. The 
report was to be the consideration for this call. ... I gave 
Einrichsen, who held my power, half my interest. • • . 
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fI?m. Hinriclisen h^ disposed of most of the shares before mjr 

March 1. retnm ; my friends knew I was selling such of the shares as 

onrniTBiTer remained* There was no secret as to the purport of my 

o^^^w. report. » • . My suggestion to the defendants was that 

^''^^d *** they should pay me a lump sum for my report whatever its 

Wdngarteii. teuour. I would have gone out for £500 or less. ... I had 

never seen asbestos, except in museums. • . . The £1000 in 

the bargain I considered merely a colourable arrangement in 

order to enable me to have the optional shares at 18$.** 

Hinrichsen stated that the day before Oats left Kimberley 
the shares began to rise. His opinion was that the shares 
went up on account of such a man as Oats interesting 
himself in the property and going out* He exercised Oats's 
option in his (Oats's) absence, sold most of the shares and 
pooled the rest with King. He sold openly, and everyone 
knew they were Oats^s shares. Oats must have made £6000 
or £7000 out of the sale transaction of these shares, in* 
eluding the £1000. The shares were issued in Oats*s name, 
and on same day the scrip was cancelled and fresh scrip 
issued to him (Hinrichsen). In his opinion the shares went 
up on account of such a man as Oats interesting himself in 
the property. 

Weingarten stated that he first heard of the arrange* 
ment with Oats when he and Hirsche passed through 
Griquisttown on their way back from " Zoetvlei." He had 
been present at the meeting where it was confirmed and 
approved of it. All he understood was that Oats was to 
have 10,000 shares for £9000, i.e. at 18«. a share. He got 
£8000 as his share of the pool profits. 

The High Court gave judgment for the plainti£& for 
£1000 and costs against Hirsche, King, and Weingarten ; 
judgment was given in favour of Haarhofi*, but he was ordered 
to pay his own costs. 

The plaintiff now appealed, contending that too little 
had been awarded, while the defendants entered a cross 
appeal, contending that they were not liable at all. 

SchremeTj Q.O. (Searle with him), for the appellants 
(plaintiffs below) : The act we complain of is the ratification 
by the directors of the contract with Oats. The facts are 
but little in dispute. All (he. directors agreed to this 
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arrann;ement with Oats, but this transaction was not made J^^- 
public. The directors in August had no right to make the Maroui. 
arrangement they did with Oats. It is a misfeasance and Qr»„"~;tiver 
fraud. The directors had no power to deal with the reserve „^'*^^^^. 
shares. Section 3 of the trust deed has material bearing. Hinnshftj^king. 

[De Villieks, C.J. : It seems that Act 13 of 1888 waa not ' Weiagarton. 
referred to in the Court below.] 

Section 4 of Act 13 of 1888 does not seem to authorise 
such a dealing as this with Oats. There is a strong dis- 
tinction between the sale of reserve shares and the issue 
of them for services rendered. There was no necessity to 
confirm the transaction if the directors had power to deal 
\?lth these shares. The directors could have refused to issue 
on the 21st August, and Oats could not have recovered. 
Harrington's Case (3 Q. B. D. 549) is very strong. 

[De Villibrs, C.J. : If it were a mere breach of trust 
the damages would be only what the company lost by the 
breach, and 8th of August is date to be looked to. If it 
were a fraudulent breach we must regard any amount the 
company might have made.] 

I shall show there was fraud on the 8th of August, 1889. 
Fraud need not be proved to the same extent as in a 
criminal matter. The transaction was colourable and 
iniproper. There was no meeting of directors and the 
transaction was against the interest of public shareholders. 
The Croton Beef Case (High Court of Pretoria) differs from 
this in that there there was a ratification by the share- 
holders. Clearly Oats could not have enforced this contra^'t. 
The shares rose through the mere fact of Oats going out. 
He would not have got a chance of the 10,000 if he had not 
gone out to report. In re Weston (10 Ch. Div. 579). The 
direct 01-8 could have set up the defence of tUtra vires : Ex 
parte Petty, In re Anglo-French Co-operative Co, (21 Ch. Div. 
492) ; Coventry vs. Dixon (14 Ch. Div. 660) ; In re Englefidd 
Colliery Co. (8 Ch. Div. 388) ; Bryce on Ultra Vires, p. 624 ; 
Moncrieffon Fraud, p. 438. 

Forster {Juta with him), for defendant and respondent 
King ; and {Oraham with him) ibr respondents and defen- 
dants Hirsche and Weingarten : The Court below could 
not Ijave found differently. The charge of fraud wns 
practically abandoned in the Court below. The agreement 
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with Oats was a perfectly bond fide one. His opinion was 
not wanted on the quality of asbestos, but the facilities for 
working. His report was not really favourable. 

[De Villiers, C.J. : The question is not, was the report 
favourable, but was an inducement held out to him to make 
a favourable report ?] 

The public did not know Oats had been engaged ta 
report. Oats was a man of integrity and well known as 
such. See JorTc & N. M. Bailway Co, vs. Hudson (22 
L. J. Eq. 529). The contract was an honest one, and where 
shares are the remuneration the Court will not enquire into 
the adequacy of the payment. The directors at most have 
been guilty of an error of judgment. No steps were taken 
to prove fraud. The directors had nothing but the good of 
the company before them. There has been no proof of loss^ 
and the company are in a better position than if the 
directors had held their hands back altogether. I admit 
that if there was any fraud the plaintiffs are entitled to 
every penny they can show lost. No shareholder has been 
brought forward to show how he has been damnified : In re 
Overend, Gumey <& Co. (5 H. L. 486) ; In re Faure Electric 
Accumulator Co, (40 Ch. Div. 141); BerUich ys. Fenn (12 
App. Cas. 652); In re FUtcroft (21 Ch. Div. 519); Leeds 
Estate, B. <& 8, Co, vs. Shepherd (36 Ch. Div. 787) ; Stringer's 
Case (4 Ch. 475) ; Bance's Case (6 Ch. 104); In re National 
Fv/nds Assurance Co. (10 Ch. Div. 118) ; Ex parte Wilson 
(8 Ch. 48) ; In re Forest of Dean Coal Mining Co. (10 
Ch. Div. 450). Weingarten had nothing to do with this 
contract until 21st August, and he clearly cannot be held 
liable. He was entirely in the hands of his co-directors : 
Gargill vs. Bower (10 Ch. Div. 502); Sheffield Building 
Society vs. Haselwood (44 Ch. Div. 412) ; Land Co, vs. Lord 
Feimoy (5 Ch. D. 63). The plaintiffs must show mala fides 
in the directors. This they have not done. 



Postea (March 2nd), — 

Db Villiers, C.J. : We do not wish to hear Mr. Schreiner 
in reply. The main facts of this case are the following. 
The Griqualand West Copper and Mineral Mining Syndicate, 
which for the sake of brevity I shall call the Griqualand 
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Syndicate, was registered as a limited liability company on 
5th February, 1889. According to the prospectus issued 
by the promoters, the first directors were to be Hirsche, 
King, and Weiugarten (whom I shall call the defendants), 
and three others, and the capital was to be £80,000, which 
was accounted for as follows. The Tenders were to receive 
£15,000 in cash and £40,000 in fully paid-up shares, and 
15,000 shares were to be held in reserve for future issue* 
The vendors were the three defendants just named and one 
Symons. 

In July 1889, the directors purchased from another 
syndicate, of which two of their number, being the de- 
fendants Hirsche and Weingarten, were members, the farm 
Zoetvlei in the district of Prieska for the sake of the 
asbestos which was supposed to be deposited under the 
surface in large quantities and of good quality* They had 
a practical engineer of their own on their mining properties, 
and the vendors had in the previous year received from 
ix)mpetent judges in England reports as to the asbestos sent 
there, which the latter described as " dismal reports." Three 
of the directors, Messrs. King, Hirsche, and Volklein, now 
entered into communication with Mr. Francis Oats, a mining 
engineer of considerable repute in Kimberley, with the 
re:5ult that they authorised their secretary to write to Mr. 
Oats the following letter : 

Kimberley, August Sth, 1889. 
Dear Sir, — I am instructed to inform you that my board hereby offers 
you the right of purchasing 10,000 of our reserve shares at par, i,e. for 
£10,000, for the period of fourteen days from to-morrow, in consideration 
of which you bind yourself to furnish ua with a full and complete report 
on our farm Zoetvlei, for which report we agree to pay you the sum of 
£1000 sterling, in the event of your purchasing the above 10,000 shares 
at £10,000, it being understood that no fee is to be claimed by you, or 
paid by us, should you not purchase the above-mentioned 10,000 shiires 
for £10,000. Awaiting the favour of a reply, I am, etc., 

Schumacher, Secretary, 

Oats accepted the oflfer and left Kimberley on the 10th 
Angnst, accompanied by Hirsche, for the purpose of in- 
specting the farm. It is not quite clear on what day he 
returned to Kimberley, but on the 19th he had returned, 
for on that day he sent in his report from Kimberley. On 
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the 2l8t a meeting oF the directors was held, at which the 
three defendants and Volklein were present. At this 
meeting the purchase of the farm Zoetvlei, and the agree- 
ment with Oat« were approved of, and the secretary laid 
upon the taUe Oats's reports and the acceptance of the 
refusal. Thereupon **it was resoWed to authorise the 
secretary to issne 10,000 o^ the reserve shares to Mr. F. Oats 
against his payment of £10,000, also to adopt the report and 
to pay Mr. Oats the fee of £1000 as arMnged.** From the 
13th July to the morning of the 8th August the shares of 
the syndicate had been gradually rising in the Kimberley 
share market, with Fome slight fluctuations, from 5«. to 14^. 
In the afternoon of the 8th Angast they stood at I80. On 
the 10th they were sold at Ids. 3(i. During Oats's absencti 
they rapidly rose to 40». On the day he handed in his 
report there were actual sales as high as 45a. On the 2l8t 
they were a little lower, being then quoted at 41s. 9(2. to 
42d. 6(2. They reached their highest figure on the 22nd 
day of August, when they were quoted at 508. to 51«. On 
the 23rd, being the day on which the shares were issued to 
Oat«, tliey stood st 48«. 6(2., and from that day they haT» 
l)een gradually falling in price until the present time, when 
the shares of the Oranpe River Ashest'* and Land Company 
(which was the name assumed by the Griqualand Syndicate 
in December 1889, after its amalgamation with the 
Volharding Syndicate) are selling at 6(2. apiece. During 
and after the so-called ** boom *' the defendant King, besides 
freely speculating in the shares, succeeded in ccoisiderably 
reducing the number standing in his own name. Hirsche's 
number was so reduced from February 1889 to February 
1890, by 23,380 shares. King's by 7025, and Weingarten's 
by 2642. All their shares had been "pooled," and King 
was the manager of the '*pooL'* Before Oats left on his 
tour of inspection he instructed Mr. Hinrichsen, who then 
resided at Kimberley, and held his general power of 
attorney, ** to do the best for his interest in his absence." 
There was no means of communication between them, so 
whatever Hinrichsen did during Oats's absence was d(»ne 
under the general instructions so given. What was done 
l>v Hinrichsen may be best stated in his own language. 
'•The shares," he says, "went up rapidly. I signified \o 
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tlie directors he (Oats) would exercise the option while he 
was absenty about a week after his departnre. I sold most 
of the shares, these very shares, about this time, at 35«. 
The shares rose from the 8th to say the 16th, and by that 
time I had sold pretty well halt' of the 10,000 shares. I 
sold subsequently about 1500 more, and the rest I pooled 
with Mr. King, The 10,000 shares were first made out in 
the name of Mr. Oats. They might have been, though I do 
not recollect, subsequently transferred into my own name." 
The witness, however, wholly omitted to state a circum- 
stance which came out subseqnently at the trial, that he 
had an interest to the extent of one half in Oats's shares. 
The fact seems to be that all the shares were first issued in 
the name of Oats and ceded to Binrichsen, and that on the 
same day the registration was cancelled and new shares 
issued in the name of Hinrichsen. Two of the certificate^j 
so issue<l having been placed in his hands, the witness said, 
^'Looking at these two documents I say that the shares 
which those documents represent were immediately trans- 
ferred into my name. I cannot say as to the rest of the 
10,000. I did not sell any to Hirsche, Those certificates 
did pass from hand to hand indorsed in blank. It was 
unusual to issue new certificates to a transferee. I cannot 
say why they issued a fresh certificate to me, unless it was 
the I tract ce of the company. I sold the shares ojienly in 
the market. Every one knew they were Oats's shares." The 
witness, however, does not say that he told any one whose 
shares he was selling. Further on he says, '^ I should say 
Mr. Oats made ahout six or seven thousand pounds profit 
out of the sale transaction of the shares. This would be 
including £1000." In his opinion " the shares went up on 
the strength of such a man as Oats interesting liimself in the 
property." Oats himself did not agree with this view, but 
ascribed the rise in the shares to ^^a speculative movement 
on the part of King," who bought largely at this time. 
King, on the other hand, does not agree with either of them, 
tor he says, ** 1 can account for the rise in so far as the 
discovery of asbestos in large quantities and supposed at the 
time to be of very fine quality, caused the public generally 
to buy these shares very largely, which naturally would 
cause the risf*, besides, at the time the share market was 
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reb^25 active, and there was a good deal of speculation abroad.** 
Maroh 1. Hirsche says, ** When we returned the shares were about 
orangTBiver ^^*-» *^^ altoiwards Tose to about 50*. The public probably 
ro'^^^rt. thought Oats had reported favourably.'* He adds, and this 
^^**^Jd *^' is very siguificant, "I never told any one what Ojits had 
weingwten. reported." I shall have to return to this point, but here it 
is sufficient to say that there is another cause which may 
have had its due effect, and that is tl>e mere fact that the 
engineer employed to report on the property had exercised 
his option of purchasing 10,000 shares. The report certainly 
is a very meagre one, as might have been expected from an 
engineer who admitted in the witness-box that he "had 
only previously seen specimens of asbestos in museums, not 
in mines or manufactories." The property did not answer 
to the expectations held out in the report, and the interest 
of the directors in the concerns, of the syndicate and of the 
asbestos company, became so slight that they rarely met, 
except for the purpose of authorising drafts upon the 
dwindling capital of the shareholders. In 1891 the shares 
were almost unsaleable, and the shareholders began to 
display a desire for more information than had hitherto been 
imparted to them by the directors. Stormy meetings were 
held, and a resolution was passed appointing a committee of 
investigation. In the result the directors were deposed, 
fresh directors elected, and the trustees were authorised on 
behalf of the shareholders to institute an action against the 
former directors in the High Court of Griqualand. Ti»e 
action was brought, and judgment was given against the 
defendants Hirsche, King, and Weingarten, for the sum of 
£1000 and costs. The plaintiffs have now appealed against 
the judgment, on the ground that the amount awarded to 
them is insufficient. The three defendants, on the other 
hand, have entered a cross appeal on the ground that judg- 
ment ought to have been given in their favour. 

No question has been raised as to the right of the 
plaintiffs to institute this action on behalf of the general 
body of shareholders. It is not denied that whatever right 
liquidators, creditors, or contributories would have had, in 
case of a winding-up of the company, under the 47th section 
of Act 12 of 1868, is vested in the plaintiff, nor is it con- 
tended that the section was meant to deprive shareholders 



Digitized by VjOOQIC 



87 



of rights vested in them independently of the statute. The 
section provides that where, in the course of a winding-up 
of any company, it appears that any director has been guilty 
of any misfeasance or breach of trust in relation to the 
company, the Court may, on the application of any 
liquidator, or of any creditor or contributory of the 
company, examine into the conduct of such director and 
compel him to contribute such sums to the assets of the 
company by way of compensation for such minfeasance ot 
breach of trust, as the Court may think just. The section 
is founded upon a similar enactment in the English law, but 
any questions which may arise in this case as to what con- 
stitutes a misfeasance or breach' of trust, and what is the 
legal relation of shareholders of a company towards the 
directors must be decided according to the principles of our 
own law. 

The declaration contains several counts, but the only one 
which it is now necessary to deal with is that which claims 
from the defendants the sums of £14,250 and £1000. The 
claim is founded on two grounds : first, that the contracc 
with Oats was vltra vires, and secondly, that the contract was 
** wrongful, unlawful, and fraudulent." As I understand the 
reasons of the learned Judges in the Court below, they were 
clearly of opinion that the contract was wrongful, unlawful, 
and tiitra vireSy but they were not quite satisfied that it was 
fraudulent. They differed as to the amount of damages to 
be awarded, the Judga President being of opinion that 
damages to the extent of only £1000 had been proved, and 
Mr. Justice Solomon holding that in addition to the £1000 
the plaintiffs were entitled to £10,875, being the difference 
between the par value of the shares and their market price 
on the 21st August, 1889. The Judge President expressed 
grave doubts as to whether the defendants ought not to be 
held liable for the additional sum of £10,875, but in the 
result Mr. Justice Solomon withdrew his own decided 
opinion, and judgment was entered for the plaintiffs for 
£1000. 

I am bound at once to state that, if the contract of 8th 
August meant what it said, and was not tainted by fraud, it 
was, in my opinion, neither unlawful nor uUra vires. It was 
competent for the dire(^tors to sell 10,000 shares at par to 
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1893. 0at8 and to pay him a fee for his report. The giving of an 

March L optlou for a fortnight may be more doubtful, but in view of 
OrangeRiver ^^^ large powers conferreH on the directors by the articles 
OOTttiI»iiy*i>f. ^^ association, I have no doubt as to the competency of the 
^^^^Jdii * directors, if the interests of the company required if, to give 
Weingarten. ^ purchaser a fortnight's time to consider whether or not he 
would take the reserved shares at par, and in the meantime 
to bind the company to deliver the shares in case he should 
exercise his option. Even under the English law, if I read 
the case of In re Fav/re Electric Company (40 Ch. Div. 141) 
aright, such an arrangement would not be deemed illegal 
in the sense of being vltra vires. If the contract of 8th 
August honestly intended that the difference between the par 
value of the shares and the sum for which they were virtually 
sold to Oats, should be the consideration for his " valuable 
services rendered to the company in the furtherance of its 
objects," then it was clearly protected by the 4th section 
of Act 13 of 1888, and by sub-section 3, section 106 of the 
articles of association of this particular company. Strangely 
enough, neither of these sections seems to have been referred 
to in the Court below. Upon this part of the case I need 
only add that, before the Act of 1892, contracts by which 
shares shall be (considered as fully paid up where they have 
been paid partly in cash and partly by means of services 
rendered, were not required to be registered, as appears to be 
required by the 25th section of the English Act of 1867. 

Apart from the question of illegality, Mr. Justice Solomon 
seems to have beeu of opinion that, although fraud had n- 1 
been distincfly proved, the defendants Wf^re guilty of mis- 
feasatice and breach of trust. He says : " A contract such as 
this was manifestly calculated to bias the mind of the expert 
in making his report, and it is impossible not to believe that 
the defendants must have seen what the effect of such a 
contract would be on the mind of Oats." Further on he 
says, that if, before the shares were delivered to Oats, the 
shareholders had applied to the Court to restrain the 
delivery, the Court would have said, "that the directors 
had no right to make such a contract, the tendency of which 
would be to bias the mind of the expert and to make his 
duty conflict with his interests." If that is not saying 
that the contract was a corrupt one, it comes very near to it. 



Digitized by VjOOQIC 



89 

Perhaj'S the learne 1 Judge may have meant that the-e was p^*'^ 
snch a degree of culpa lata, as, accordiDg to our writers, is M.rch l 
proxima dohy or akin to fraud. There certainly may be Q^j^j^t^er 
case8, such as the English case of Be Englejield CoUiery Co, coiS^ny^vt. 
(8 L. R. Ch. D. 388), where directors can be held to have Hirec^^Kini. 
been guilty of misfeasance and breach of trust without fraud, weingarten. 
but the present case does not seem to me to be one of them. 
From the very nature of the transaction and the circum- 
stances attending it, the contract is such that, if it implies 
misfeasance aud breach of trust, it was dishonest, and there^ 
fore fraudulent. Both the learned Judges were agreed that 
the contract was illegal, and iu other respects a most 
improper one, but they hesitated to pronounce it fraudulent. 
I quite concur with them as to the strictness of the proof 
required to establish the plaintiff's case, but I cannot agree 
that because there was not suflScient evidence to convict the 
defendant!^, if they had been indicted for " fraud," therefore 
the contract cannot be held to have been vitiated by its 
want of good faith. On a criminal charge of fraud the 
question would have arisen whether any one had been actually 
defrauded. In the present case the only question is whether 
the defendants can rely upon the contract in justification 
of their issuing shares to Oats on payment of 20s. a share 
at a time when they were known to be selling at 488. 6d, It 
is common cause that they would, under our law, be liable 
to the company for the difference, unless the contract justi- 
fied the issue of the shares, and that the contract would 
afford no justification if tainted by fraud or vitiated by 
illegality. 

1 regret to say that, with every desire to place the most 
favourable construction on the conduct of the defendants, I 
cannot bring myself to believe that the contract with Oats 
was an honest one. The point of view from which they seem 
to have regarded their duty was that of holders of and dealers 
in shares, and not that of directors of the company. I was 
anxious to discover what necessity there was for raising ten 
or even nine thousand pounds for the company on the 8th 
August, but counsel could only refer us to King's statement 
in his evidence that the " funds of the company were low, and 
money was wanted for its operations." But Hirfche, in his 
evidence, admits that at that time the company, after 
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purchasing Zoetvlei, had £2000 or £0000 left, and the 
minutes of the directors* meetings fully support his admission. 
These minutes, moreover, show that in November following, 
the syndicate still had a balance of over £10,000 to its credit 
with the bank, and that in June of the following year the 
new company still liad over £7000 on fixed deposit in the 
bank. The mode in which the £9000 obtained from Oats 
was expended shows that it could not have been required 
for the company's operations on the 8th August. It was 
certainly not found necessary to sell the remaining 5000 
reserve shares, which the company had in hand, when within 
a fortnight afterwards the shares of the company had risen 
to 50s. Then again, as to the necessity of paying Oata for 
his report by giving him an option to buy the shares, the 
same explanation is offered that the company was short of 
funds. Oats admits that his services would not have been 
worth more than £500, and this sum the directors could 
surely have paid without any serious inroad on the resources of 
the company. His view of the contract was that the £1000 
in the bargain was merely a colourable transaction to enable 
him to have the optional shares at I83., the consideration 
for the " call " being his report. This also is the view of 
some of the defendants themselves. The obvious remark 
is, if the contract was made in good faith, why should there 
have been any colourable arrangement at all ? Somebody 
was to be led into the belief that the transaction was 
something different from what it really was. Upon the 
admission, then, of the defendants themselves, the object of 
the device was to mislead those who should become 
acquainted with its terms, into the belief that the shares 
had been bought at par, and that £1000 had been paid to 
Oats as his fee, whereas, accoidiug to their view, the 
shares were really bought for ISs. each, and £1000 was paid 
by Oats as the price of the " call." Such a device would 
surely fall under the definition of dolus as being Maehinaiio 
adfallendum alter um adhibita. If it be said that there was 
no fraud because tbe defendants* sole object was to conceal 
the illegality of the contract, then surely the contract must 
be treated as illegal to their knowledge, and cannot be relied 
upon to justify the delivery of the shares on the 23rd 
August, 1889. They knew that what they intended to 
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effect by their rontract was illegal, but they must also have 
known tliat, if the company was really short of funds, 
the legal and, at the same time, honest course was to re- 
munerate Oats by means of a reasonable num\)er of fully 
paid-up shares. With a rising market, there was no reason 
whatever for depriving the company of the benefit of the 
rise in respect of so large a number of shares as 10,000. 
The defendants must ha\e known that Oats would only 
exercise his option if he could make a profit by it. But 
they also knew that the exercise of his option by the 
trusted expert who had been employed to inspect the 
property and report on the asbestos would be a more 
eloquent te^^timony to the value of the property than the 
most glowing rei)ort. No wonder then that the first 
object of the directors was to induce Oats to exercise his 
option. If he did so, he was to get £1000 ; if he did not, he 
was to get nothing. Upon this point the cancelled letter of 
8th August furnishes a curious bit of evidence. There the 
condition read that " nothing is to be paid by us for such 
report, should the offer not lead to business." This, how- 
ever, must have been considered too barefaced a way of 
putting the matter, and the letter actually sent was written. 
The fact that communications were going on with Oats was 
not concealed from the public. King says that from the time 
the negotiations began *' till they were concluded there was a 
constant improvement in the shares, it having: become 
known that there was a possibility of Oats going out to 
report." And Hirsche says: "As I was seen talking to 
Oats by brokers and others, the conversation being in the 
street, the shares rose.*' If mere talking with Oats in the 
street had this result, how much more would the exercise 
ol* his option effect? J'he terms of the contract were with- 
held from the public and the shareholders, but that would 
not prevent them from knowing that, in fact, Oats had been 
sent to inspect and report, and had, as a result of his 
inspection, purchased a large parcel of shares. But it would 
not be convenient that Oats should be known to be a seller. 
Can it be doubted that it was to prevent this inconvenience 
that, on the very day on which the 10,000 shares were 
registered in his name, his scrip was cancelled, and fresh 
scrip issued in the name of Hinrichsen. This gentleman 
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ftdraits in his evidence that " these certificates did pass 
from hand to hand, endorsed in blank," and that " it was 
unuj^ual to issue new certificates to a transferee." T pressed 
the defendant's counsel for an explanation of the course 
taken in regard to Oath's shares, and the only answer he 
gave was, that this was a matter between Oats and Hinrich- 
sen, with which the defendants had no concern, and that it 
does not prove fraud on their part. Of course, tnken by 
itself, it does not prove fraud, but it is a circumstance which 
the Court cannot lose sight of in considering the case in all 
its bearings. The 23rd August was the day on which the 
scrip was issued in Oats's name, countersigned by two of the 
defendants, Hirsche and Weingarten, and on the very same 
day Oats's scrip was cancelled, and fresh scrip issued in 
Hinrichsen's name, countersigned by the same defendants. 
But to return to the contract of 8th August, the inducement 
to Oats to exercise his option, and so influence the share 
market, was not the only objectionable feature of the 
contract. It also held out the strongest possible inducement 
to Oats, after having exercised his option, to suit his report 
to the exigencies of the share market, in which the '* p*^ol," 
controlled by King and shared in by the other two defen- 
dant:*, had so direct an interest. It is beside the question to 
say that the report was an unfavourable one. The report 
was really much more favourable than the result warranted, 
but let me assume that it was not. Its terms were certainly 
not made known to the public, or even to the general body 
of shareholders. But before the report was sent in, Oats, 
tlirough his agent, Hinrichsen, had already disposed of the 
g-eater part of his shares at a large profit. His remaining 
shares also came into the pool under the manipulation of King. 
So long as the contents of the re{.ort remained unknown, it 
now mattered little what it contained. ** The public," says 
Hirsche, " knew that Oats had reported," and nothing seems 
to have been done to remove the impression on the part of 
tlie public that the report was favourable. At all events 
the share market, in the words of Hirsche, "was brisk iu 
August and September 1889," and his firm "did a good 
deal of business." King, on being cross-examined as to 
whether he was one of the syndicate formed to "boom " the 
shares, Hsked for a definition of "booming." On being 
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pressed to give his own definition, he said, " I understand by 
. boomiDg shares, raising the price very rapidly." He added, 
*' I was one of a syndicate formed for the protection of the 
market, I will not say to boom the shares absolutely." 

Tlie fact that Oats had purchased a large number of shares 
was not concealed from the public, and would during the 
" boom " have its due effect, but the circumstance that he 
was rapidly disposing of all his shares was effeetually 
concealed. The objection to the contract of 8th August 
remained that it held out to Oats a strong inducement 
to exercise his option, and, having exercised his option, 
to quicken the share market by a favourable report, in case 
his exercising his option did not have the requisite effect. 
The fact that the share market did not need further 
quickening cannot alter the real nature of the original 
transaction. We have been much pressed with the argu- 
ment — an argument which had great weight with the Judge 
President — ^that the character of the defendants is such that 
they cannot possibly have been guilty of attempting to 
bribe any one, and that even if their character did not stand 
so high, the professional standing of Oats was such that any 
attempt to influence him must, to their knowledge, have 
been futile. A witness, Mr. Breitmeyer, was called to 
speak to the character of the defendants, but his evidence 
loses some of its value by his statement that, so far as he 
knew, even Schumacher, the defaulting secretary, had a 
good reputation. I am quite willing to believe that neither 
Oats nor the defendants would, if they had calmly considered 
its real nature, have entered into this contract. Unfortunately 
the records of this Court of recent years show what ruin may 
be caused by the misconduct of directors standing high in 
the opinion of their fellow-countrymen. In their eagerness 
to make money out of the concern, and to profit by the 
speculative excitement which existed, the defendants did not 
pay sufficient heed to the means adopted for attaining their 
objects. As directors, they occupied a fiduciary position 
towards the company. Their position was analogous to that 
which, under the Koman Law, the institor held towards his 
pneponem. The mandate which they had from the share- 
holders, quite independently of the terras of any articles of 
association, was to do their duty, faithfully, honestly, and 
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with sole regard to the interests of the company. Bearing 
in mind the high degree of good faith required by our law 
(see Voety 14, 3, 8) fiom such a mandatory, it might have 
been fairly contended that, independently of the motives 
which influence the defendants, their conduct involved such 
a degree of culpa lata as legally amounted to fraud, and 
rendered them liable in this action; but I confess that, 
if recklessness alone could be brought home to the 
defendants, I should hesitate to call this contract fmudulent. 
I have therefore given full and careful consideration to all 
the facts bearing in favour of the defendants, but it has 
failed to remove from my mind the unfavourable impression 
produced by the evidence as a whole. In answer to the 
argument that the employment of an engineer who knew 
nothing about asbestos, to report upon asbestos mines, is 
an important ingredient upon the question of hona fides, it 
has been suggested by the defendants' counsel that Oats was 
really employed for the purpose of advising the company 
upon the desirability of forming subsidiary companies. 
This, however, is not the view of King, who says that the 
directors had employed Oats " to examine and report upon 
the quality of the asbestos known to exist on the farm, and 
the extent of the asbestos there." We have been asked to 
hold that, because all the defendants in their evidence 
protcbted their innocence of any dishonourable conduct, 
nothing in the nature of a bribe has been proved. But no 
one who offers an improper inducement to do wrong is ever 
willing to admit any improper motive. The transaction 
mu8t, in the nature of things, consist of more than one act, 
each of which, taken by itself, may be perfectly innocent. 
It is only by regarding the transaction as a whole, fully 
considering the effect of all the surrounding circumstances, 
and carefuUy scrutinising the real motives of the parties to 
it, that its true nature can be ascertained. In the present 
case I am forced to the conclusion that the contract of the 
8th August was not an honest one. As in all human trans- 
actions the motives which influenced the parties to it may 
have been of a mixed nature, but the main underlying 
motive which influenced the defendants was, in my opinion, 
a wholly improper one. A contract so unusual and mis- 
leading in its terms, so unnecessary for the purposes of the 
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company, and attended by so many circumstances indicating 
want of good faith, must have had ulterior objects in view. 
Those objects appear to me to have been to induce the 
company's professional expert to take a large number of 
shares in the company, and thus influence the share market, 
and failing such influence, to hold out to him the strongest 
possible inducement to report in a sense favourable to a rise. 
It was an ingenious and dishonest contrivance on the part 
of the defendants King and Hirsche for benefiting them- 
selves and their friends, including Weingarten, who had 
a share in the " pool," at the expense of intending share- 
holdersy with an utter disregard of the interests of the 
company. As to Weingarten, he was informed of the 
contract before the meeting of the 21st August, and fully 
approved of it, and on the 21st August he was one of the 
directors who confirmed the previous informal action of his 
co-directors. He says, in his evidence, that at that meeting 
nothing was said about details, and that all he understood 
was that Oats was to have 10,000 shares at ISs. a share. 
But the resolution actually passed by himself and his 
co-defendants was, in terms of the previous colourable 
arrangement, to issue 10,000 shares to Oats for £10,000, and 
to pay the fee of £1000. On the 23rd he was one of those 
who authorised the issue of the scrip, and countersigned the 
scrip in favour of Oats, tts well as that issued on the same 
day in the name of Hinrichsen. His share of the ** pool " 
profits was, according to his own admission, £3000. I am 
unable, therefore, to make any difference, as we have been 
urged to do, between Weingarten's case and that of his 
co^efendants. In regard to the remark of tlie defendants' 
counsel that the plaintiffs' counsel in the Court below had 
withdrawn the charge of fraudulent motives, I do not so read 
the arguments in the Court below, a copy of which has been 
httnded in to us. No doubt counsel there said that " he was 
not going to impeach Mr. Oats," but Oats was not before 
the Court, and neither counsel nor the Court had any right 
to "impeach " him. As to the defendants, it was distinctly 
pointed out that they offered a great temptation to Oats by 
refusing to give him a small interest in the syndicate, and 
inristing upon his taking 10,000 shares. Reliance was 
chiefly placed upon the negligence and recklessness of 
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the defendants, and upon the illegality of the contract, bat 
the allegation that the contract was fraudulent, bo far as 
the defendants are concerned, was pressed and never with- 
drawn. 

The Court, having once decided that the contract of 
8th August was fraudulent, is relieved from much further 
discussion, of the law by the admissions made by the defen- 
dants' counsel. He has candidly stated that if the contract 
was cormpt or illegal, he could not dispute the contention 
that the delivery of the shares to Oats on the 23rd August 
upon his payment of £10,000 was not protected by the con- 
tract, and that the measure of compensation may fairly be 
the difference between the market price of the shares on 
that day and the price paid by Oats. It is difficult indeed 
to see how this contention could be disputed. If the contract 
was dishonest or illegal, the delivery in pursuance thereof 
could not be honest or legal. Qiu>d initio vitiosum est, says 
PA\il\is,non potest tractu temporis convalescere (Digest, 50, 17, 
29). If a dishonest or illegal bargain does not gain 
validity by lapse of time, still less can it be relied upon to 
render valid a transfer or delivery executed in pursuance of 
such a bargain. The taint which affected the original 
contract equally affected the delivery of the shares in terms 
of the contract. If, therefore, it would have been a gross 
breach of trust without any prior contract to deliver the 
shares to Oats on the 23rd on the payment by him of 20«. 
instead of 48». 6d. — he retaining his fee of £1000 — it was 
an Oi^ually gross breach of trust to deliver the shares upon 
those terms in pursuance of the contract. Under our law 
considerable latitude is allowed in the estimation of 
damages where Tnala fides or illegality has been proved. 
No presumption is allowed in favour of the wrong-doer 
where once the wrongful intention has been proved. We 
can therefore admit no presumption that, but for the 
improper conduct of the defendants, the shares would not 
have risen to 48^. 6i. on the 23rd August. Even in the 
English Courts, where the rules as to the measure of 
damages are stricter than under the Boman Dutch Law, 
every presumption seems to be made against a peraon found 
guilty of a breach of trust. In Pearsons Case (L. E. 5 Ch. 
Div. 336) it was laid down by the Court of Appeal that 
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where a director or other person in a fiduciary position i««8. 

accepts a present from a vendor to the company or cestui M»rchi.* 

que trust, he is to be charged with and compelled to make q„„"~^^ 

good the full possible value of the present or bribe at the c^mnlt 

time. In the subsequent case of Weston (L. E. 10 Ch. Div. Hinc^King. 

679) the Master of the Eolls (Jepsel) said, *' The Court is not weiii«»rteii. 

to endeavour to reduce the value." The diflference between 

the market and par value on the 23rd August was £14,250, 

bat the plaintiffs' counsel, on the suggestion of this Court, 

has expressed their willingness to accept the sum of £10,875, 

being the sum for which Mr. Justice Solomon was piepared 

to give judgment in favour of the plaintiffs, and in regard 

to which the Judge President did not express any strong 

adverse opinion. Mr. Justice Solomon was also in favour 

of giving judgment for the plaintiffs for the further sum of 

£1000, but that would make no allowance for any fee 

payable to Oata Upon the whole, therefore, we are of 

opinion that justice would be done by holding the defendants 

liable for the sum of £10,875. It would represent as 

nearly as possible the profit actually realised by Hinrichsen 

and Oats, if the evidence of the defendants' witnesses be 

correct that Oats's profits amounted to between five and six 

thousand pounds. In regard to the plaintiffs' further claim 

tot £1446 in respect of the loss sustained through the 

secretary's defalcations, the plaintiffs' counsel said he would 

not press it in case his clients obtained a substantial sum over 

and above that awarded in the Court below. The result is 

that the plaintiffs' appeal must be allowed, and the defendants' 

appeal dismissed, and judgment entered for the plaintiffs for 

the sura of £10,875 with costs. 

fiuGHANAK, J. : The case has been so fully stated that I 
do not think I can profitably add anjrthing to what has 
been said by the Chief Justice. As, however, the issue 
mainly depends on the question as to whether or not the 
contract of the 8th of August was a valid one, in other 
words, whether a fraud has or has not been committed, I 
may expressly state that I am clearly of the opinion that 
the contract was a corrupt one, and cannot be upheld. It 
is this corrupt contract which is the only justification the 
defendants have been able to set up for parting with the 
Vol. X.--PART L H 
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Feb^aR assets of the Company at a price very considerably below 
Mapohi. their real value. The facts of the case are really not in 
On^mBiret ^'sp^'®* ^^^ from theso facts we can draw our own inferences. 
coln^yM. ^* seems to me from the evidence that the contract was in 
Hitwhe.^Kiiig, i\^Q nature of a bribe, and a bribe given not in the interests 
weingarten. ^f jj^^ Company, but in the interests of the defendants them- 
selves. The main di£5culty I had was upon the question oi 
damages, but this difficulty has been removed by the action 
of plaintiffs' counsel, who stated they were willing to accept 
a substantial sum without pressing their claim to its utmost 
limit. I think it might have been fairly argued that the 
value of all the assets which had been handed over under 
this colourable contract ought to be recovered from the 
defendants. Beading the judgments in the Court below, I 
am much impressed with the arguments used by Mr. Justice 
Solomon. The learned Judge-President contended, I think 
too strongly, that it was necessary to prove such fraud on the 
part of defendants as would justify their being criminally 
prosecuted. Yet in effect, indeed almost in so many words, 
he expressed *the opinion that this was an improper contract, 
and could not justify the defendants in their action. 

XJpiNGTON, J. : I concur, fully. 

rAppeHants* Attorney, Gus Trollip. n 

LKfispondeDta' Attorneys, Fairbridge & Akdebne, and Van Ztl h Bui8Si3nii.J 



Haupt vs. Kobsten. 



Provisional Sentence — Mortgage Bond — Documentary 

Evidence. 

To a claim for provisional sentence on the balance of a 
mortgage bond, the defendant objected that the plaintiff 
was not entitled to recover such balance untU the defendant 
had received transfer of a piece of land alleged to have 
been purchased by him in addition to the la/nd transferred 
and rruyrtgaged. The declarations ofpv/rchaser and seller 
and the deed of transfer ^ stated that £200 vxis the price 
of the land actually transferred^ and did not mention the 
additional piece of land. 
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Held, thai tlie defendant's unsupported allegation that Sfoch 
additional land had been purchased should not outweigh 
the documentary evidence^ and that provisional sentence 
should be granted. 

Claim for provisional sentence for the sum of £75 alleged uiSS'a. 
to be due as the balance of a mortgage bond. hi[^m. 

The defendant alleged that in 1890 he had purchased ^on^- 
firom the plaintiff certain land on the Cape Flats, consisting 
of lots 8 and 9, in extent 20 naorgen, and another piece 
known as lot 8 extension, in extent 8 morgen, for the sura of 
£200. £50 was paid in cash, and a bond mortgaging lot^ 
8 and 9 was passed for £150, it being further agreed that 
the plaintiff should thereafter pass transfer of the three 
jnoi^ea (lot 8 extension). The plaintiff's attorney wrote to 
defendant, saying that the plaintiff would transfer the 
remaining 3 morgen as soon as he got transfer himself, 
which could not be until three years. In 1891 the plaintiff 
called up tlie amount of the bond, and the defendant said he 
would pay the amount if the plaintiff would transfer the 
3 morgen. Thereafter the defendant paid £75, and in- 
structed an attorney to sue for transfer, tendering the 
balance. Defendant was informed that every endeavour was 
bebg made to get transfer, but it had not been accomplished, 
and he refused to pay the £75 until transfer was passed to 
him. 

The plaintiff denied that the terms of the agreement were 
as alleged by the defendant, and especially denied having 
8old the 3 morgen of ground. At the time plaintiff told 
defendant that he had not title to that lot, and though he 
bad been paying rent for it, he could not obtain transfer on 
account of the 4erms of the lease made by the Government 
in favour of one Ebell. The plaintiff gave the defendant 
the lease, as the 3 morgen were of no use to him (plaintiff), 
and offered to try and arrange so that in five years' time the 
defendant could receive transfer from Ebell, as he wished to 
put defendant in the same position as he was witb regard to 
the land. 

The declarations of purchaser and seller were not produced, 
hut at the hearing of the case it was admitted that the 
consideration stated in them would be the same as that 
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1893. stated in the transfer deed, whicii deed stated £200 as the 

March 3. _ 

— purchase price. 

Konten. 

Jovherty for the plainti£f : The consideration and the con- 
tract are set out in the bond ; defendant cannot go behind 
that Keyter vs. VUjoen (1 Menz. 44). 

Jutay for the defendant. 

De Yilliebs, C.J. : In the conflict of testimony between 
the parties, it is well that we should attach every weight to 
the unimpeachable evidence afforded by the documents. 
The deed of transfer mentions £200 as the price of the 
property bought from the plaintiff and transferred to the 
defendant. The sum of £50 was paid in cash,, and a 
mortgage bond passed for £150. Subsequently, the de- 
fendaut paid off £75, but he refuses to pay the balance of 
£75, on the ground that he has not obtained transfer of 
another piece of land which he alleges was included in the 
purchase for £200. There is no evidence that this land was 
so included, beyond the defendant's statement, which is 
denied by the plaintiff. The declarations of purchaser and 
seller have not been produced, but it is admitted that they 
would state the same consideration as appears on the transfer 
deed. The plaintiff's delay in suing on the bond, and his 
endeavour to obtain the additional land for the defendant 
from the Government, have been sufiiciently explained, and 
even if unexplained would not be su£Bcient to destroy the 
prima facie case afforded in the plaintiff's favour by the 
documents. Provisional sentence must be granted with 
costs. 

BuoHANAN and Upington, JJ., concurred* 

CPlalntirs Attorney, C. W. Herold. "1 

Defendant's Attorneyt, Fatbbridge & Arderhe. J 
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Liquidators op Union Bank vb. Kino's Trustee. 

Winding Up — Insolvency — Call — Proof of Debt — Contributory 
— Account and Plan of Distribution — Surplus — Confir- 
mation of Account — Discharge of Insolvent — Personal 
Liability of Trustee. 

The liquidators of a company wound up under the Winding- 
Up Act of 1868 may place upon the list of contributories 
the name of the trustee of an insolvent sha/reholder^ and a 
call duly ordered upon such contributory amounts to a 
judgment which m>ay be proved against the insolvent estate. 

The insolvent is not entitled to receive any surplus awanrded to 
him by the plan of distribution until he has received his 
discharge, and in the m.eantims it is competent for the 
creditors to prove their claims subject to the provisions of 
the 37th section of the Insolvent Ordinance. 

An accou/nt amd plan of distribution awarding such surplus 
to the insolvent having been confirm^ by the Court, and 
no proof of debt having been filed by the liquidators, the 
trustee, in good faith, and in the belief that the company, 
which had not then been ordered to be wound up, was a 
sound concern, paid a portion of such surplus to the 
insolvent 

Held, that the trustee was not personally liable, at the suit of 
the liquidators, to refu/nd the amou/nt so paid. 

Distinction betujeen trustees and executors not providing frr 
any continuing liability of estates respectively administered 
by thetn explained. 

Application for leave to amend the list of contributories to mos. 
the above bank by substituting the name of the trustee for „ s! 



that of King; to declare the said trustee in his capacity Lfoaidatonnf 
liable for all calls already xneAe by the liquidators ; and to w.'Kiiij?'« 
declare that the said trustee should pay de bonis propriis the 
calls aforesaid to the extent of the value of such funds and 
assets as remained to be returned to the said King after the 
creditors had been paj4 ii^ full. Costs were also Asked 
against the trustee. 
The petitioners were the liquidators of the Union 6ank» 
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Mrnroh 2 ^^® ^'^^ ^^ contributories to which was settled in September 

» 3 1890. The name of King was upon the list of contributories 

the^on^Smk ^ ^espect of fortv shares in the said bank. Calls had been 
*TrSte? Diade to the extent of £185 on each share. King's estate 
was sequestrated as insolvent in NoTcmber 1887, and W. F. 
Stamper was appointed trustee to the estate. In November 
1889^ a second and fioal account on the insolvent estate of 
King was confirmed. All creditors who had proved were 
paid in full, and there remained a sum of £128 5^. 2(2., 40 
shares in the Union Bank^ claims against one Kuhn and one 
G. King, and an interest in a life policy. The trustee, after 
the confirmation of the account, paid £41 to King, leaving a 
cash balance of £8(5. King had not received his discharge 
from insolvency, and the balance, £86, was still in the hands 
of the trustee. The petitioners therefore prayed for an 
order as above, the 40 Union Bank shares being at the 
stoppage of the bank still registered in the name of King, 
the insolvent. 

No claim had been proved by the bank on the insolvent 
estate, and at the time of the sequestration the bank was 
apparently in a flourishing condition, and in 1889 paid a 
dividend of 10s. per share. Of the balance of £128, £41 
was paid to the insolvent, but the trustee refused to hand 
him the balance as he would not give a receipt therefor, and 
it remained as deposit in the Union Bank to the credit of 
the estate. Dividends had from time to time been paid on 
the shares, and there was now £84 in the Standard Bank to 
the credit of the estate. The remaining assets were in 
possession of the South African Association, of which insti- 
tution the trustee had been secretary at the time of his 
appointment. 

Schreiner, Q,C., for the applicants : The trustee should not 
have paid the insolvent anything until his discharge had 
been granted. The estate vested in the trustee (Ord. 6 of 
18:13, 8. 49), and there could be no revesting into the in- 
solveiit until he had obtained his discharge. Sections 120 
and 121 of the Ordinance should be read together. LiquidO' 
tors of Union, Bank vs. Watsons Eg^ecutors (8 JMta, 300) ; 
Henning's Executor vs. The Master (3 Juta, 235). 

Juta, for the i-espond'jnt : It is clear that under Ord. 6 of 
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1843, s. 121, the trnstee acted properly, and was entitled to y^;!^^ 
pay the money to insolvent. » ^- 

Schreiner, Q.C., in reply. ^t^^^y^ 



Db Villiebs, C. J. : The first prayer of the liquidators' 
petition asks for an amendment of the list of contribntories 
by subetitntiug the name of the respondent, as trustee of 
King's insolvent estate, for that of the insolvent. The 
amendment must, in my opinion, be made, for the Winding- 
Up Act of 1868 recognises the distinction between persons 
who are contributories in their own right and persons who 
are contributories in a representative capacity. The placing 
of the trustee on the list would not dispense with the necessity 
of a formal proof ioT the calls upon the insolvent estate, but 
it would, without the expense of a lawsuit, amount to a judg* 
ment which may be 9o proved. It follows that tlie second 
prayer also should be granted, which asks for an order declar- 
ing the respondent, in his capacity as trustee, liable for all calls 
duly ordered in respect of the insolvent shares in the Union 
Bank. There is more difficulty in regard to the third prayer, 
that the respondent should be declared liable de bonis pro^ 
frits ^ in respect of such calls for all assets in excess of the 
claims proved in the estate, and for the costs of this applica* 
tion." It appears that the respondent has filed a distribution 
account in the insolvent estate showing a surplus after 
payment of all claims then proved, and awarding such 
surplus to the insolvent. After the confirmation of this 
account, but before the discharge of the insolvent, the 
trustee paid to the insolvent a portion of the surplus, and 
was only prevented from paying over the whole surplus by 
the insolvent's refusal to grant a receipt in full. The trustee 
is now prepared to pay the balance to the applicants, as the 
only remaining creditors of the estate, but he rel'uses to 
refund the amount which he has in good faith paid to the 
insolvent. In support of the contention that the respondent 
is liable for this amount, the applicants rely upon the cases 
of Henmng's Executor vs. The Master (3 Juta, 235) and 
Liquidators of Union Bank vs. Watson's ExeetUors (S Juta^ 
300). In the former case, however, the question as to the 
Master's liability to refund money paid to the wrong person 
arose at the suit of the person to whom the money was 
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MiSS*2 directly payable. The assets of a deceased person had been 

» a! handed over by the Master to a person not duly appointed 

Ltonidatoreof as exocutor, and the Court held that the Master was bound, 

tbe Union Bank 

*TiStoe' when the true executor appointed by himself claimed those 
assets, to refund them to him. In the present case the 
applicants have their claim against the estate, not as owners 
of the assets, but as creditors entitled to prove their debt. 
The second case relied upon was one in which the executors 
of a deceased shareholder in the Union Bank were held 
liable for distributing tbe assets of the estate among the 
heirs, with full knowledge that the shares still stood regis- 
tered in the name of the estata The Court there pointed 
out that an executor is bound to pay all debts and claims of 
the existence of which he has knowledge, whereas a trustee 
is bound only to pay such claims as have been duly proved. 
Beliance was also there placed on the exceptional position 
of an executor as taking the place of the heir, under the old 
Dutch law, who had adiated with benefit of inventory. Such 
an heir was liable to the creditors if he paid out legacies 
without providing for those liabilities of the estate of which 
he had knowledge. Another distinction is that there exists 
no legal provision for the confirmation of an executor's 
account by the Court, as there is in regard to trustees' 
accounts. In the present case the plan of distribution was 
duly confirmed, and thereafter a portion of the surplus 
awarded to him by such plan was paid to him in good faith, 
and in the belief that the bank, which had not yet been 
ordered to be wound up, was a sound concern. The re- 
spondent ought not, therefore, to be held liable for such 
payment As to the balance still in the respondent's bands, 
it forms part of the insolvent estate, and cannot be claimed 
by the insolvent until after his discharge. In the meantime 
the applicants can prove their claim, subject to the provisions 
of the 37th section of the Insolvent Ordinance. It is true 
that under the 121st section the insolvent is entitled to the 
residue of the estate, but only " after the payment of all 
claims thereupon." The award of the surplus to the in- 
solvent is not conclusive in his favour so long as it is 
competent for creditors to prove their debts, and to claim an 
amendment of the plan of distribution. There seem to be 
no creditors of the estate besides the applicants, so that the 
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practical result of our decision will be the payment of the 
balance in the respondent's hands to the applicants. 
"Whether the money paid to the insolvent can be recovered 
from him is not a question which now arises. 

The costs of this application must be paid out of his 
estata 

BuoHANAK and Upington, JJ., concurred. 

CAppUeantt* Attornays, Faibbridgb k Ardebne.1 
Reepondent's Attoraeyt, Wessels & Standem. J 
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DrviBiONAL Council op Bbitbtown vs. The Civil 
Commissioner op Britstown and Eoux. 

Costs — Divisional Cotmctl Election — Declaration of Election 
by Civil Commissioner — Cancellation. 

An election of Divisional Councillors for B., a division in 
which no Covneil had previously existed, was held, and B. ^ 
declared duly elected hy notice, published in the Oovemment 
Oazette by the Civil Commissioner. Subsequently objection 
was taken to B.'s election, and the CivU Commissioner 
published a notice cancelling the election, and refused to 
aUow B, to take his seat on the Council. On application 
m^ide by B. against the CivU Commissioner to the Court, 
B. was declared duly elected, and the Divisional Council 
were ordered to pay the costs, unless they could show ca^use 
to the contrary on a certain date. On that date the 
Council appeared, and it was held that the costs must be 
paid by the Civil Commissioner de bonis propriis. 

In the case of Boua vs. Civil Commissioner of Britstown 
(reported supra, page 24), an order had been made upon the 
Civil Commissioner, restraining him from preventing, as 
Chairman of the Divisional Council, the applicant Boux 
from taking his seat as a member of the 8aid Council. The 
Council were ordered to pay the applicant's costs, but in 
order to give them an opportunity of objecting, the order 
was made that the Council pay the costs, unless they show 
cause to the contrary on or before the last day of term. 
On this day, 28th February, 1892, the Council showed cause. 
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i8»3. The Civil Commissioner, after declaring Roux elected, 

— / had cancelled that notice, and refused to allow him to take 

3z parte 

Diviaoiui his seat as a member of the Council. This he did without 

Conocil of , 

/n^*S?ax*M ^i^ulting any of the members, there being in fact no 
iniB8ion?rof Council in existence at the time he acted, and his action 
Britdtown. ^ag upon his own responsibility. 

Boux contended that if the Council were not ordered to 
pay the costs, the Civil Commissioner should be, as he had 
forced Eoux into Court, and had not given him any notice 
of Jackson's due nomination as a member, thereby debarring 
him from proceeding against, and recovering costs from, 
Jackson. 

Juta for the applicant Council : The Council cannot be 
ordered to pay the costs of the previous proceedings, as they 
were no party to them. The Civil Commissioner acted on 
his own responsibility, and the Divisional Council was not 
in existence at the time. The Civil Commissioner could not 
therefore have acted as chairman. 

SchreineTy Q,C., for Eoux. 

Searle for the Civil Commissioner relied on Budge vs, 
Hugo (7 Juta, 346). 

De Villiers, C.J. : If the previous application had been 
made against the Civil Commissioner in his capacity as the 
chairman of the Divisional Council, the case oi Budge vs. Hugo 
(7 Juta, 346) would have applied. The present application 
was made not against the Civil Commissioner in his capacity 
as chairman at all ; it was in his capacity as the officer who 
took the preliminary steps for the election of the Divisional 
Council. An objection had been made to the Civil Com- 
missioner by Jackson, and the proper course would have 
been for the Civil Commissioner to have referred Jackson to 
the ordinary Courts. Instead of that, he took upon himself 
the responsibility of cancelling the election, which had 
already been declared ; and having taken that illegal step, 
he became responsible for all consequences. The main 
object of the recent application was to have that proceeding 
of the Civil Commissioner set aside, to restrain the Civil 
Commissioner from preventing the applicant taking his 
seat But at that time there was no Divisional Council in 
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existence, and it did not appear that anyone had taken hia 
seat. Under the circnjnstaDces I feel the greatest difficulty 
in making the Divisional Council pay the costs. The case 
does not fall under the provisions of the 59th nor of 80th 
section of Act 40 of 1889. It is certainly a most ungracious 
act on the part uf the Divisional Council to object to pay the 
costs, but they are within their rights in so doing. The 
Court will order that the applicant Boux's costs of the 
application of the second of February be paid by the Civil 
Commissioner, de bonis propriis^ and that each party pay his 
own costs of this day's application. I suppose that the 
Grovemment will pay the Civil Commissioner's costs, as he 
acted honajide in his official capacity ; but of coui-se this is 
merely an expression of opinion, and the Court cannot make 
it part of the order. 



1S93. 
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Buchanan and Upington, JJ., concurred. 

[ApplicMitiir Attorney. Gus Tbollip. -^ 

Respondent Boox's ▲ttorneyi. Van Ztl h BunsiMist. 
Bcepondent Tbe Civil Commissioner's Attoruey, F. De Viujers. J 



Queen t;^. Hirsgh. 



Criminal lihd — Act 46 of 1882 — Innuendo — Exceptions — 

Special Plea of Justification — Pvhlio interest — Time and 

Manner of Publication. 

WherCy in a criminal prosecution for libely the words alleged 
in the indictment to have been used hy the defendami are 
capable of the meaning ascribed to them in the innuendo, 
an exception to the indictment, on the ground that the 
innuendo was ftot justified by the words used. Held to be bad. 

The alleged libel having been published by means of postcards, 
addressed to the persons libelled and read by members of 
his family, Held that a special plea of justification should 
state the fact or fads by reason of which it was for the 
public benefit that the matters charged should have been 
published in thai particular manner, and that in the 
absence of such a statement an exception to the plea vxis 
properly allowed, and evidence of justification properly 
disalUywed, at the trial. 
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Semble, that if the plea had not been open to the exception^ 
U would have been the duty of the presiding judge to 
leave to the jury the question whether the time and 
manner of publication were such as to serve the puUio 
interest. 

1893.^ Argument on points reserved at the trial of Hirsch, on 

the charge of committing the crime of publishing a de- 



March tf. 



Hiwjh^ famatory libel. 



The indictment alleged that the accused had wrongfully 
and unlawfully published concerning James Gill, by means 
of writing and sending postcards, certain false and scandalous 
matter. There were three counts on the indictment, the 
third of which was based upon the sending of the following 
postcard : — 

''As you make it a practice of writing to ladies, or going to their 
houses when the hushand is not there, I wish you would xuake a call 
when a hushand is at home ; I am sure you get somethiug. 

"J. HlBSCH." 

And the indictment continued that he (Hirsch) meant there- 
by that the said Gill was a person of cowardly and disre- 
putable character, who made a practice of calling upon and 
intimidating married women to serve his own purposes, and 
in the absence of their husbands. 

To this indictment, the accused first excepted to the 
third count, upon the ground that the innuendo was not 
justified by the words used, and the interpretation placed 
upon the words was not a fair and reasonable one. 

The accused then pleaded that the alleged libel was true, 
and that he was justified in publishing the postcards referred 
to. That it was for the public interest and benefit that 
such matters were published in the manner and at the time 
at which they were published. The truth of each postcard 
was specifically pleaded, and that it was in the public 
interest that these facts should be made known ; and finally 
set out the grounds on which the publication was in the 
public interest. 

To this plea the Crown replied " with regard to the plea 
of justification filed by the said Hirsch : the Crown excepts 
to the said plea on the ground that the exceptions taken 
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are bad in law, and denies the allegations in the said plea ^]^^ 
contained." ^ — 

The exception to the indictment was overruled by Db Hino»^ 
YiLLiEBS, C.J., who presided at the trial. Accused was 
found guilty on all three counts, and sentenced to pay a fine 
of £50, or undergo six months' imprisonment with hard 
labour. 

Two questions were reserved for the consideration of the 
Supreme CJourt — 

(1) Whether the exception to the third count was good 

in law. 

(2) Whether evidence in support of the plea of justifi- 

cation ought to have been admitted. 

Shell for the accused : The exception was a good one, as 
the language used does not justifiy the innuendo. The 
natural and unstrained meaning of the words must be taken* 

[De Villiebs, C.J.: I held it was matter for the jury to 
decide whether the innuendo was justified or not] 

As to the second point, in no case previously under Act 
46 of 1882 has evidence to establish the statutory plea* 
filed been withheld from the jnry. The words of our Act 
are copied almost exactly from Lord Campbell's Act, and 
similar reasoning would apply. Only in certain defined 
cases evidence in support of the plea is disallowed. B. v& 
Dufftf (2 C. C. C. 45), Ex parte O'Brien (15 C. C. C. 
180). Evidence in support of a plea of justification is always 
otherwise allowed. B. vs. Newman (1 El. and Bl. 558). 
B. vs. Garden (14 C. C. C. 359). We never intended to 
lead evidence beyond our plea, but accepted the onus of 
proving everything in our plea. B. vs. Lahouehere (14 C. C. 
G. 419). It is for the jury to consider whether the statement 
is true and in the public interest. Every question of fact 
is for the jury to decide. It is set out in the plea why it was 
published ; it is for the jury to find whether it was justified. 
Public interest has been over and over again put to the jury. 
B. vs. SvUimn (11 C. C. C. 52). Under Act 46 of 1882, s. 3, 
it was clearly the intention of the Legislature that questions 
of the truth and the public benefit should be decided by 
the jary. Evidence has thus been erroneously withheld from 
the jury, and the conviction should be quashed. 
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uJ^9. ^^ Attorney-General, for the Crown : B. vs, Duffy (2 C, C. 

C. 45) is directly in point. There could be no public benefit 
by writing by postcards. This point would have to be 
decided by the judge. It was for him to 8»iy whether he 
thought it impossible that the manner and time of publica- 
tion could have been for the public benefit. 

Sheil in reply : Duffy's was one of seditious libel, which 
takes it outside Lord Campbell's Act. 

Cur. adv. vuU. 

Postea (March 6),— 

Buchanan, J., delivering the judgment of the Court, 
said: At the last Criminal Sessions the appellant was 
tried before the Chief Justice on an indictment containing 
three counts, charging him with having committed the 
crime of publishing a defamatory libel. The ofience wtfs 
laid as having been committed by means of postcards sent 
openly through the post to Professor Gill, a schoolmaster 
.residing at Muizenberg. To the third count of the in* 
dictment the accused excepted, on the ground that the 
innuendo drawn from the postcard therein referred to was 
not justified by the words used, and that the construction 
placed upon the said words by the Crown was not warranted, 
nor was it a fair and reasonable interpretation of the language 
used. The accused also pleaded generally not guilty ; and 
specially justifying the libel, alleging that the publication 
complained of was justifiable and in the public interest- 
The plea alleged the fact of complainant's occupation as a 
reason why the publication was in the public interest, and 
contained certain statements in support of the allegation of 
truth, but made no allusion either to the manner in which 
or the time when the libels complained of were published. 
To this plea the Crown excepted as being bad in law. 
After argument, the presiding judge overruled the exception 
to the third count of the indictment, and sustained the 
exception taken by the Crown to the plea. The trial pro- 
ceeded, and on the prisoner's counsel tendering evidence in 
support of the truth of the chaises, objection was taken, 
and the evidence was rejected by the Court, though consider- 
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able latitude was allowed to the prisoner in the admission of ui^^ 
evidence for the purpose of negativing malice. The q^^^ 
accused was convicted, whereupon, at the request of his Hinch. 
counsel, two questions were reserved for the decision of the 
C!ourt as a Court of Appeal in Criminal Cases, viz., (1) 
Whether the exception to the third count of the indictment 
was good in law ; (2) Whether evidence in support of the 
plea of justification ought to have been admitted. 

As to the first question reserved, the words in the postcard 
mentioned in the third count were : " As you make a practice 
of writing to ladies, or going to the houses when the husband 
is not there, I wish you would make a call when the husband 
is at home. I am sure you get something." The innuendo 
drawn from these words was ^^that the paid Gill was a 
person of cowardly and disreputable character, who made a 
practice of calling upon and intimidating married women, 
to serve his own purpose^, and in the absence of their 
husbands." The appellant's counsel contended that this was 
not the interpretation of the words, and the prisoner's 
meaning was a compeuratively innocent one. That, however, 
would be a question for the jury. All that the presiding 
judge had to decide was whether or not the words used were 
capable of the meaning laid in the indictment, and ordinarily 
could be so understood. If the innuendo was one which 
could be fairly deduced from the words used, the indictment 
was good, though at the trial it would depend on the evidence 
what was their true meaning. This was so clearly laid down 
in the recent case of Budd vs. De Vos (9 Juta, 491) that it is 
unnecessary to discuss the matter further. There an exception 
to a declaration was sustained on the ground that the words 
used could not be reasonably understood as supporting the 
meaning alleged; and I do not in principle see any dis- 
tinction between an exception to a declaration and an 
exception to an indictment in a similar matter. The 
question reserved does not dispute that it was the duty of the 
judge to decide the point, and the prisoner's counsel him- 
self called for a ruling of the Court on his exception, so that 
on this part of the case there is no question as to the 
relative ftmctions of judge and jury. The objection raised 
is that the judge's decision was not a correct one. 
Looking at the indictment, in my opinion the exception 
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^^^•^ was properly overruled. I think that the innuendo is 
reasonably and fairly dedueible trom the words used. This 
opinion is strengthened by the fact that the jury, after hearing 
the evidence, found a verdict of guilty on this count, though 
of course such a verdict would not necessarily be conclusive 
on the point. 

No great stress, however, was laid upon this part of the 
appeal, the more important and main ground being that 
raised by the second point reserved. It is unnecessary now 
to trace the history of the law of libel, and its gradual de- 
velopment, the point at issue being based entirely on the 
construction of Act No. 46 of 1882. The state of the law 
before the passing of that Act was discussed in the cases of 
The Queen vs. Shaw and FenneU (3 E. D. C. 323), and The 
Queen, vs. Houghton and Wright (2 E. D. C. 35), from which 
cases, and upon the authorities there cited, and especially 
from Voet (47, 10, 9), it may be gathered generally that at 
common law truth was a good defence to a criminal charge 
where the publication was for the public benefit. It should 
be stated, however, that there was a ruling of the High 
Court about the same date, conflicting with that given in 
the Eastern Districts' CJourt in Houghton's Case. The Act 
in question was passed shortly after. Our law, it appears 
to me, was very similar to that enacted by Lord Camp^ 
bell's Libel Act (6 & 7 Vict. c. 96), but it will be seen 
that our subsequent lucal statute created additional re- 
strictions. Act 46 of 1882 requires that the truth of an 
alleged libel may be inquired into, but shall not amount 
to a defence in a criminal case, unless it was for the 
public benefit that the said matters should be published in 
the manner in which and at the time when they were 
pubUshed, and to entitle the defendant to give evidence 
of the truth of such matters it shall be necessary for him 
to file a special plea of justification in compliance with 
the provisions of section 4 of the Act. That section enacts 
that every plea of justification ''shall allege that the 
matters charged in the said libel are true, and that it was 
for the public benefit that the matters should be published 
in the manner in which and at the time when they were puHh- 
lished, and shall also set forth particular fact or facts by 
reason of which it is for the public benefit that the niiatters 
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diotild be so pnblished." The words in italics are not in tnx 
Ijord Campbell's Act The rule that the filing of a special 
plea, complying with the requirements of the statute, is 
necessary, was exemplified in Fenn^ell cmd Shaw vs. Bayne N.O. 
(2 K D. C. 241), where it was held that at a preparatory 
examination on a charge of libel the Magistrate properly 
refused to allow the accused to lead evidence of truth, 
there being at that stage no special plea filed. And 
similarly the Court of Queen's Bench, on a construction 
of Lord Campbell's Act, in Queen vs. Garden (5 Q. B. D. 1), 
unanimously affirmed the principle that the truth of a libel 
can only become a defence when the statutory conditions 
haTe been complied with, that is, when it has been pleaded 
as specified in the Act. For the appellant, it has been con- 
tended that the sufficiency of the plea is a question for the 
jury, and not for the Court. But is that so ? It seems to me 
that in the argument there has been a confusion between the 
sufficiency of the plea and the sufficiency of proof. On the 
same ground upon which it was admitted that the question 
raised in the first point reserved, viz., whether or not the 
libel complained of supported the innuendo laid, was a 
question for the determination of the presiding judge, so in 
the same way the question whether or not the plea complied 
with the statute, is for the judge to decide, and not for the 
jury. So far, it is a question of pleading, not an issue of 
t»et This must be the ground upon which the English 
Courts, in construing the 6 & 7 Vict a 96, have held that 
libels against morality or religion and seditious libels cannot 
be justified under the statute, not because such libels are 
expressly excluded from the operation of the statute, but 
because the condition that the public interest must be 
served, could not possibly be complied with by such publi- 
cations. Holding, as I do, that the judge must decide on 
the sufficiency of the plea, to determine whether or not the 
ruling given in this case is correct, we must compare the plea 
with the statute, and see if it complies with the requirements 
of the Act Assuming that all the allegations are true, does 
the plea show that the manner in which and the time when 
the alleged libels were published were for the public benefit ? 
All we have alleged is the bare fact that the libels were 
published by means of postcards sent open through the post 
YoL. X.— Pabt L I 
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nirSh « *^ *^® person deramed. There is no attemot to justify the 
manner of publication. I will not say it is impossible to oon- 
ceiye circumstances under which such a manner of publica- 
tion might be for the public interest, but none are stated in 
the plea, as the law requires they should be. Personally, I 
would not criticise such a plea too minutely, but the Legisla* 
ture has deemed it proper to put special restrictions upon the 
freedom of the defendant in libel prosecutions, restricticms 
which, I venture to think, did not exist previously under our 
common law. Here the plea has entirely failed to comply 
with those restrictions. If any circumstances justifying the 
manner of publication could be stated by the accused or 
by his counsel at the trial, the presiding judge had a large 
discretion as to allowing an amendment of pleadings ; but 
apparently not at the trial, and certainly not in argument 
before this Court, has any such set of circumstances been 
suggested. In the absence of any such circumstances, this 
seems to me to be just one of those cases which the firamers 
of the Act intended to except from protection. It is in this 
particular, that in my opinion the plea filed in this cause 
wholly failed. As the exception taken in limine was sus- 
tained, and I think properly, the defendant was precluded* 
in the absence of a proper plea complying with the require- 
ments of the statute, from leading any evidence as to the 
truth of the charges made. In the course of argument* a 
wider question was raised, namely, whether it is for the 
judge or jury to say whether the publication was in the 
public interest This is a matter beyond what we have now 
to decide, and as it cannot now be authoritatively settled, I 
will not express any opinion thereon. Our present decision 
leaves it open. I may, however, on this point again refer to 
the charge of Shippabd, J., in the case of The Queen vs. 
Shaw and Fennell (3 E. D. C. 828). The points reserved 
must be answered against the accused. 

De Y illisbs, C. J. : I have not much to add to what I said 
at the triaL Two exceptions were then taken, the one on 
behalf of the defendant, to the third count of the indictment, 
and the other on behalf of the Crown to the defendant's plea, 
and both had to be decided upon before any evidence oould 
be taken. In regard to the first exception, the decision was 
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Pledge — jSale — Delivery — Be-delivery — Execution Creditor — 
Judicial Attachmeryt — Interpleader 8v4t — Preference. 

Where a transaction, whdeb inform is a sdUj is really intended 
to he a pledge, the Court wiU, at the instance of the 
pledgor's creditors, treat it as a pledge with aU its 
incidents. 

An insolvent exectUed a so-called ** deed of sale " whereby he 
pu/rported to sett certain goods to his father for the 
amotmi of a debt due to the father, and the latter agreed 
that the sale should be considered as cancelled upon pay- 
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that, inasmuch as the words alleged in the third oount to ^arahe 
have been nsed by the defendant were capable of the q^^ 
meaning ascribed to them in the innuendo, the count uinch. 
was a good one, and it remained for the jury to decide 
whether the words did in fact bear the meaning. This is 
also the view now entertained by the Court As to the 
second exception^ I take the decision of the Court to be that 
a special plea of justification should set forth one or more 
facts, by reascm of which it was for the public benefit that 
the matters charged should have been published in the 
manner in which and at the time when they were published ; 
and that if the matters have been published by means of post- 
cards addressed to the person defamed, but read by others be- 
longing to his fjEtmily, an exception to a special plea which does 
iK)t set forth facts by reason of which it was for the public 
benefit, that the matters should have been published in thfitt 
particular maimer, is a good exception. At the trial, this 
exception was taken and allowed. It fiDllowed that do 
evidence could be allowed in support of the special plea of 
justific^tioD. 

I only wish to add that, in my opinion, if the plea had 
not been open to the exception, it would have been the duty 
of the presiding judge to leave to the jury the question 
whether the time aud manner of publication were such as to 
serve the public interest 

XJpiNGTON, J., concurred. 

t Attorney for the Aoooaed, Ous Troujp.] 
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merU of the debt. Upon the eooectdion of the deed of sale 
the goods were delivered to the father, hut were afterwards 
allowed to remain in possession of the son as his own 
property. 

Held, in an interpleader suit between the father and an 
eooeeution creditor of the son at whose suit the goods in 
the possession of the son had been attached, that the attach' 
ment gave the creditor priority over the father. 

The cases o/Keyter vs. Barry's Executor (BucIl 1879, p. 175) 
and Quirk's Trustees v. Assignees of Liddle (3 Juta, 
322) commented upon. 

IMS. Appeal from a dedsion of the Resident Magistrate of 

„ -— Malmesbury. 

Qoui. This was an interpleader suit, arising out of an attachment 

of certain goods of one J. Grous. Hofmeyer had obtained 
judgment against J. Grous, and attached certain goods found 
in his possession ; all of these were claimed by P. Grous, 
lather of the defendant, as being his property. It appeared 
that J. Gous had owed his father, P. Goas, money : and a 
document headed ** deed of sale " (Contract van Koop) was 
entered into between the two. A number of articles were 
sold to P. Gous for £100 by this deed. This was about five 
years before the date of this action. P. Gous took possession 
of the goods which were in his house, and defendant 
(J. Gous) lived with him at the time. P. Gk)us left his 
house and left the goods with his son. They were the 
articles now claimed by him. Since he left his son had 
changed his house and taken the goods with him, using 
them as his own. He lent the goods to his son. The sum 
originally lent had been £250, and £100 had been given for 
the goods. J. Gous had been insolvent, and the goods 
(furniture) had been given him by his creditors in the 
insolvent estate. There had been no express delivery of the 
goods by the son to his father. 

The Magistrate gave judgment in fayour of P. Gous, 
holding the goods were not executable. 

Juta, for the appellant: This arrangement between 
father and son was clearly not a sale, but a mere pledge. 
The goods were left under the control and in the possession of 



Digitized by VjOOQIC 



117 

the son, J. Gous, and were clearly executable. It being a j^JJ^-, 
mere pledge and the goods being re-delivered to the pledgor, HoftaTer « 
a judgment creditor has a prior claim and may attach the ^^^ 
goods. 

Searle, for the respondent : There was a clear sale of the 
goods to J. Gous, but it was with a resolutive condition. 
Eeyter vs. Barry^s E^MGutw (Buch. 1879, p. 175). 

De Yilliers, C. J. : There is no reason to find fault with 
the law laid down by the Magistrate. If the transaction 
between father and son was really a sale, then the delivery 
to the father would have been suflScient to vest the property 
in him. But it does not follow that because they called it a 
sale, and produced a document headed ^ deed of sale," the 
Court is bound to treat it as such. There is not a more 
common device than that by which a pledge of goods is 
e£fected under the guise of a sale. The pledgor purports to 
sell the goods for the amount of a debt owing by him, and 
actually delivers them to the pledgee,. but at the same time 
it is understood that the goods are to be re-delivered to the 
pledgor, until the creditors or any of them assert their right 
to attach them, when the pledgee is to come in as the 
owner by virtue of the alleged contract of sale. Kightly or 
wrongly our law refuses to recognise such an arrangement 
€i8 a sale, but treats it as what it really is^ a pledge. It 
matters little in the present case whether the son's debt was 
incurred before or after insolvency. In either case the only 
object of the parties was to secure the debt due to the father, 
and at the same time to allow the son to use the goods as 
his own. If the debt was a bond fide one the father would 
have had the benefit of the security so long as he remained 
in possession of the goods, but having delivered the goods to 
the son to hold them on the son's behalf, his right of pre- 
ference was defeated by the subsequent judicial attachment 
made on behaK of the execution creditor. The case of 
Keyter vs. Barry's executor (Buch. 1879, p. 175), which has 
been relied upon for the respondent, does not assist him in 
the least. There the purchaser was the judgment debtor, 
and execution was allowed to issue against the goods bought 
by him and found in his possession. The sole question to 
be determined was whether the pact annexed to the sale 
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IMS. implied a suspensiye or resolutive condition, and the Court 
„j--~ l^eld that the condition was resolutive, and that the propwrtr 

Hoxmejar tw. x ^ ^ 

<^^ in the goods had passed to the purchaser. A similar ques- 
tion arose in the subsequent case of Quirk's Trustees til 
Assignees of lAddle (3 Juta, 322), but there the Court held 
that the terms of the pact were such as to make the conditioa 
suspensive, so that there was no sale, and, oonsequently, no 
vesting of the dominium in the person to whom the goods 
had been delivered. In tiie present case there can be no 
question of conditions if a pledge and not a sale was inr 
tended. The Court being of opinion that the transaction 
amounted to a pledge, it follows that the appeal mu^ be 
allowed with costs. 

Buchanan and Upinqton, JJ., concurred. 

t Appellant's Attorney, H. P. Du Prebz. 1 

Respondents' Attorneys, Van Ztl &, Buissinn^. J 



Cane vs, Wynbeko Municipalitt. 

Licence to Qua/try — Lease — Orantee with Notice of Incum- 
hrcmce — Interdict — Costs. 

The Oovernment having granted a yearly licence to C. to 
quarry granite upon certain Crown land, made a grant 
of the land to W., who thereupon ordered C. to remove 
from the land and threatened to arrest his workmen if he 
refused. It appeared that W,, before receiving the grant, 
was aware thai C. had for several years been quarrying 
gra/nite by permission of the Oovernment, and might have 
ascertained the exact nature of his rights by reference to 
him. 

Held, that C. was entitled to an interdict restraining W. from 
carrying out his threat before the expiration of the year 
for which the licence had been granted. 

1893. Application to have a rule nisi made absolute restraining 

— ' the respondent from interferiug with the applicant in the 
wvnberjgr workiug of a certain quarry at Wynberg. 

In 1888 the applicant received ^'permission to quarry 
certain granite rocks situated on Crown land adjoining the 
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Military Beserve at Wynberg . . . subject to the payment ^^^^\^ 
of a fee of £3 per annum," and oertain other conditions, one « — 
of which was that the Grovemment resenred the right to jjJ^S^JU 
cancel the permission on giving two months* notice. Appli- 
cant thereupon engaged workmen and quarried the rocks. 
In February, 1893, the Colonial Government granted the 
land on which the quarry was situated to the Wynberg 
Municipality for a park. In October, 1891, the applicant 
wrote to the respondents in reply to a communication^ asking 
on what authority he was removing, clay from the common- 
age, saying, " I was not aware that the ground leased by me 
from the Colonial Government was the Wynberg Comlnon* 
age," and asked for instructions about depositing the clay, as 
its removal was necessary to working the granite. WheU 
respondents obtained the grant they summarily ordered the 
applicimt to desist from working, threatening to arrest his 
workmen. Proceedings were instituted for this interdict; 
respondents made enquiries and stated they regretted the 
course that had been adopted, and would consent to Grovem- 
ment complying with the terms of their contract. They, 
however, refused to pay any costs already incurred. 

Searle^ for applicant : The municipality had full notice of 
our rights and should have paid our costs. 
Sehreiner, Q.C., for respondents. 

Db Villeebs, C.J. : For several years before the respon- 
dents obtained a grant of the land from the Grovemment 
the applicant had occupied a portion of it for the purpose 
of quarrying granite. As far back as October 1891 the 
appUcant informed the mayor of the respondent municipality, 
that he had a lease from the Government. This was not 
stricUy correct, as he merely held a licence to take granite 
subject to revocation at a short notice, but the respondents 
had full notice that he claimed a right of occupation for 
quarrying purposes granted to him by the Governments 
The exact nature of that right they might have ascertained 
by simply asking the applicant for an inspection of his so- 
called lease, but instead of taking this obvious course after 
receiving their grant they took the high-handed one of 
ordering him to remove within three days, and threatening 
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MiiSh la *^ arrest his workmen if Ji^ failed to comply with their 
canTw order. He informed them that before they received their 
motS^^. g''*"^* ^® ^^ received and paid for a licence to quarry 
granite for another year which had not yet expired, and as 
they did not withdraw either their order or their threat he 
applied for an interdict to a Judge in Chambers. After the 
rule nisi had been granted, the respondents offered to allow 
the applicant to remain until his licence was legally put an 
end to, but they did not tender the costs of the application. 
If the applicant was in the first instance entitled to an inter- 
dict, it is clear that they ought to have tendered to pay the 
costs as well as withdraw their threat. In my opinion he 
was entitled to an interdict. Even if the licence did not, 
per 86, confer on the applicant that modified and exceptional 
form of JIM in re which a duly executed lease confers on the 
lessee as against a subsequent purchaser, the applicants had 
suflScient notice, before they became owners of the land, that 
the applicant had certain rights as against the grantors of 
the land. Having obtained their grant with the notice of 
those rights, the respondents cannot now claim to be 
released from them without giving the notice which the 
Government itself would have been bound to give to the 
applicant. The respondents must therefore be ordered to 
pay the costs of the original application and of this motion. 

Buchanan and Upington, JJ., concurred. 

t Applicant's Attorney, D. Tenvant, Jun. "[ 

Respondent's Attorneys, Tredgou), McInttre, & Bisbet. J 



Bank op Africa vs. Daniel. 



Act 28 of 1881 — Registration of title — PrimS facie proof of 

title. 

Registration of title should not he ordered under Act 28 of 1881 
unless the petition discloses prima facie proof thai the 
petitioner had by prescriptiony contract, or otherwise 
acquired the just a/nd lawful right to the ownership of 
the land sought to be registered. 

On a petition stating that the petitioner's predecessors in title 
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had purehaaed from W. certain plots of ground bounded 
on one side hy a passage to the use of which the 
purchasers were to he entiUed, that the plots had leen duly 
tramferred to »ueh purchasers, and that the petitioner was 
now the sole owner of these lots, a/nd no longer required 
the passage as such. 
Held, that the pre»myption was that W. intended to reserve 
the ownership in the land beneath the passage to himself, 
and thcU, in the absence of any proof to rebut that pre- 
sumption, there was no prima facie ease to entitle the 
petitioner to registration of such land in his own name. 

Motion to haye a rule nisi granted under Act 28 of 1881 nirohis. 
made absolute. Bank^AftL 

The petitioners were the regis)»red owners and proprietors "^ DanieL 
under two deeds of transfer dated 1887 and 1892, of the 
whole of the South Eastern Moiety of Erf No. 19 in the town 
of Port Elizabeth, with the exception of a certain portion 
registered in the name of one Lonney, and a further portion 
thereof in extent 20 sq. roods 12*29 sq. feet reserved as a 
private passage or lane for the exclusive use of the pro- 
prietors of those portions of the said South Eastern Moiety 
of the said Erf adjoining the said private passage or lane. 
The whole of the said South Eastern Moiety was transferred 
to one Welsford in 1822 ; it was subdivided, and portions 
transferred to diflferent parties until in 1892 the petitioners 
became proprietors of all the subdivisions with the exceptions 
mentioned above. Lonney's portion did not adjoin the part 
reserved as a passage at all, and the petitioner owned all 
the lots in the South Eastern Moiety adjoining the passage. 
This portion still stands registered in the name of Welsford, 
but he died many years ago and there was no representative 
of his estate. The petitioner claimed under these circum- 
stances to be entitled to the sole use and occupation, and to 
have acquired the right of ownership to the portion reserved 
as a passage in the South Eastern Moiety. A rule nisi was 
granted, calling upon all persons interested to show cause 
why transfer should not be passed to the petitioner. One 
Helen Daniel now showed cause. She was married to one 
S. Daniel, but had been formerly married to one A. C. 
Welsford, who died in 1885. A. C. Welsford was a son of 
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IMS. 
M«rcb 13. 

BAokofAfHca 
M. l>aiii«L 



W. Welsford, who was brother to the Welsford the prior 

owner of the moiety of the Erf in question : W. Welsford 

and 8. Welsford were 
Plan of S.E. Moiety or Ebf 19. ^^^ ^^y ^^^ ^f yy^i^. 

ford the proprietor. 
& Wekfoid died with- 
out issue. 

Sewrle, for tiie peti- 
tioners: We claim this 
ground under Act 28 
of 1881, section 2. We 
have obtained all the 
lots for which the pas^ 
sage was reserved^ and 
there is no need for it 
now : Porter vs. PkMijm 
(Buch. 1876, 192); 
Ohhson vs. Whitehead 
(9 Juta, 84). It is 
qaite clear the previous 
owner intended to part 
with the dominium of 
the road : Hiddingh vs. 
Topp (4 Searle, 107) ; 
De Waal vs. Hofmeyer 
(1 Juta, 424). All the 
original owners could 
have closed the road. 
See further Colonial 
Orphan Chamber vs. 
Marintx (9 Juta, 47). 

Orahamy for the re- 
spondent, was not called 
on. 



De Villikrs, C.J. : 
Act 28 of 1881 was 
intended to afford a 
of title in cases where, 
on the face of the petition, it is made to appear that the 




summary process for registration 
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petitioner had by prescription, contract, or in any other jJ**^- 
manner acquired the just and lawful right to the ownership g^^jj'^^g^ 
of immoveable property registered in the name of any other w. Daniei. 
person. According to the petition in the present case 
the land in question is still registered in the name of 
Welsford. He had transferred to the petitioner's prede- 
cessors in title, certain plots of ground with a right to the 
use of a certain private passage or lane, and it is the land 
beneath this passage or lane which the petitioner seeks by 
this summary process, to have transferred into his own name 
from that of Welsford. He has become the owner of all 
the lots, and he contends that» as he no longer requires the 
passage as such, he may claim the ownership of the soil as 
his own. Beliance has been placed upon OhhsofCs Breweries 
vs. Whitehead (9 Juta, 84), and the cases there cited, but 
they really have no application. It has been held that 
representations made at a sale by a public auction on behalf 
of the seller of plots of ground bounded by roads mighty under 
certain special circumstances, debar him from claiming the 
ownership in any road as against purchasers of plots on both 
sides of the road. In the present case it does not appear that 
the sale was by public auction or that any such special circum- 
stances exists and it is certain that the plots purchased by 
the petitioner bound the passage on one side only. The 
presumption, therefore, that Welsford intended to reserve 
to himself the ownership of the land beneath the passage, 
has not been rebutted. Exception has been taken to 
Mrs. Daniel's right to object to the rule being made 
absolute, but as she is a near relative of the late Mr. 
Welsford who has left no other repres^itative, she has a 
locus standi to raise the objection. Quite independently, 
however, of her objection, I am of opinion that this is not 
a case in which registration of title should be ordered under 
the Act. The rule nisi must therefore be discharged with 
costs. 

BuoHAKAN and Upington, JJ., concurred. 

tAppIicMit*t Attora«7B, Tredoold, McInttbe, h, BiwsT.l 
BMpondent's Attomeyi, Faibbbidoe & Abdebme. J 
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Logan vs. Colonial Goveenment. 

Exception — PUadinff — Pvhlic intered — Specific performomce 
— Damages — Breach of contract 

It is no valid defence to an auction for specif/: performance of 
a loAvfvl contract^ and, in the cdtemative for damages, 
that it was cancelled m the pvilic interest. 

If however, the plea does not rely upon the pvhlic interest as 
a legal justification for the breach of contract, hut mentions 
it merely to show the motive which influenced the defen- 
dant, smh plea is not on that account had in law. 

Exceptions to such a plea overruled, inasmuch as tlie Court 
does not encourage u/nnecessary conceptions. 

WW- Argument on exceptions. 

^ — ^ In this matter the declaration alleged that on or about 

^^Et. ^^^^ September, 1892, the plaintiff, J. D. Logan, had 
entered into an agreement with one C. B. Elliot, the General 
Manager of Bailways, to supply refreshments at the different 
refreshment rooms on the Cape Government Eailways. 
That the said Elliot had full power and authority to bind 
the Colonial Government by the said contract. On the 
21st November, 1892, the said Elliot acting on behalf of the 
said Government, wrongfully and unlawfully gave notice 
that the Government repudiated the contract, and considered 
the same cancelled. The plaintiff refused to accept the 
notice. The plaintiff had always been, and was ready and 
willing to carry out the said contract as far as regards his 
part of it, and claimed £50,000 as damages for the breach 
of the contract. 

The defendant admitted that the contract was entered 
into, and that the said Elliot bad power and authority to 
bind the Government. As to the breach, the defendant 
pleaded "that alter the execution of the contract as aforesaid 
Her Majesty's Colonial Government, acting in the public 
interest, refused to be bound by the terms of the said contract, 
and desired tliat the same should be considered as cancelled," 
and that this was notified to the plaintiff as stated. He 
denied that the plaintiff was entitled to call on the defen- 
dant to carry out the contract, and that the plaintiff had 
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suffered damages to the extent of £50,000, and referred the ism. 
Court to any such proof of damage as the plaintiff might — 
adduce. He admitted he refused to carry out the contract cSSS* 
^'for the reason that it is undesirable in the public interest 
that the said contract should be carried out." 

To this plea plaintiff excepted that it was bad in law, 
as no legal ground had been disclosed for breaking the 
contract. The portions of the plea to which the exception 
related being, 

(1) ^ For the reason that ft is undesirable in the public 
interest that it should be carried out," and, (2) " he denies 
that the plaintiff is entitled to call upon the defendants - 
to carry out the contract." 

The plaintiff further excepted to the plea that it was 
vague and embarrassing. 

SchremeTf Q,C. (Searle with him), for the, plaintiff: It is 
not competent to the defendants to allege that the contract 
was broken because it was not in the . public interest that it 
should be carried out This plea is no answer, and we must 
know on what grounds they rely. The embarrassment is 
serious and should be struck out. The vague issue of 
"public interest" is left before the Court. The ground 
should be stated for a breach of performance. The gist of 
the plea is not a legal but a political defence. It is an 
injury to the plaintiff to be put to proof of damages on such 
a plea. He must know what the defence is. See Bvie of 
Court 830 ; the plea is bad and much of it irrelevant. See 
Binda vs. The Colonial Qovemment (5 Juta, 288). 

Maasdorp, 8.0. (Oiddy and Webber with him), for the 
defendants : Our defence is on first part, that specific per- 
formance cannot be decreed against the Sovereign, who is 
really the defendant here. 

De YiLLiEBS, G.J.: It is highly inconvenient to try a 
case by instalments, and it is equally undesirable to encourage 
unnecessary exceptions. The plea is somewhat inartistic 
but it is not so bad as to be open to the exceptions taken to 
it The mistake which the plaintiff's counsel has made is 
to treat a statement showing the motive which influenced 
the defendant in breaking the contract as if it had been 
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1W3. pleaded by way of legal justification for such breach. I 
Lo~w quite agree that it is no valid defence to an action for 
kj^ISSl^t. ®P^ifi^ performance of a perfectly lawful contract^ and, in 
the alternative, for damages, that it was cancelled in the 
public interest. The plea in the present case does not as I 
understand it set up that defence. But then it is urged that, 
inasmuch as the plea objects to specific performance, it 
ought to state special grounds of objection* The grounds 
must be gathered from the nature of the action, but this is 
not the stage at which they should be discussed. After the 
evidence has been taken and the whole case argued, the 
Court will be in a position to decide whether specific per- 
formance should be decreed, or whether damages will be 
sufficient compensation. The exception must be overruled, 
but as the plea is somewhat ambiguous, the costs will abide 
the result. 

Buchanan and Upington, J.J., concurred. 

CFUiDtifl'e Attorneye, Van Ztl & Bmssnmf . "j 
Defendant's AttomcyB, J. & H. Reid fc Nephiv. J 



BaSSON vs. SCHIGEEBLINa. 



Provisioned Sentence — Bvie 25 — Leave to sign Judgment 

against Plaintiff— Befenoe of Illegality — Transfer Duty 

Act — Redelivery of BiU — Perpetual Silence. 

On a dadm for provisional sentence on ahiU of exchange, the 
defence was in effect^ that the amouni of the biU vxm &e 
profit derived hy the plainUffram a transaction, ioher^ 
he sold certain two farms, not registered in his name, 
to the defendant, and induced ihe registered awmer to 
transfer them direct to the defendant, and that this con^ 
stituted an evasion of the Transfer Duty Acts. The Court 
having sustained the defence by r^fiising provisional 
sentence, the defendant entered appearance, hut the 
plaintiff did not file his declariUion within ihe time 
allowed hy the Rules of Court. The defendant now 
applied (l)/or lBaA)e to signjudgment against the plaintiff 
for not proceeding ; o/nd (2) for an order directing the 
plaintiff to hand over the bill to the defendant. 
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Held, thaty after refuscU of provisional sentence, there was no 
necessity for the first order, thai if the plaintiff im- 
properly asserted rights in respect of the Ully the proper 
course was not to apply for the second order, hat for a 
decree of perpetfual silence, and that in regard to neither 
order was the defendant entiHed to the further assistance 
of the Court, after having already escaped payment of 
part of the purchase price of the farms. 

Application for leave to sign judgment against the re- xmu is. 
gpondentj by reason of his having neglected to proceed with bmbod w. 
Ms action within the time prescribed by the Rules of Court, fi«»»*ck<«"«>«- 
and finally bar him from proc-eeding with the said action 
and for an order compelling him to deliver up a certain 
bill of exchange. 

On the 28th May, 1892, the respondent caused a summons 
to be issued against the applicant upon a certain bill of ex- 
change for £350. Provisional sentence was, however, refused. 
Appearance was entered on behalf of the defendant (now 
applicant), but the plaintiff did not proceed with the case, 
and his attorneys had intimated he did not intend to do sa 
The applicant then asked for delivery of the bill, but this 
was refused. The bill had been fremaed and exposed to 
public view in the shop of the son of the respondent 

The promissory note originally sued upon, had been given 
by the present applicant as part of the purchase price of 
a farm which had been transferred to him. The seller (the 
respondent) had, it appeared, never received transfer of 
the farm himself, but having purchased it, had it transferred 
direct to the applicant, and the £350 for which the note was 
given, was virtually the profit obtained by the seller on the 
transaction. The costs of the unsuccessful motion for 
provisional sentence had been paid. 

Schreiner, Q.C., moved : The question is, what is the posi* 
tion of a defendant after provisional sentence has been refused. . 
There is no finality. The defendant has entered appearance, 
and is entitled to demand that the plaintiff should proceed 
pr that judgment should be signed against him. 

[Db Yillibbs, C.J. : I do not see what you would gain 
by it, as the judgment would only amount to absolution 
£rom the instance.] 
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It would at any rate compel the plaintiff to proceed or 
pay costs. The plaintiff has no right to keep the promissory 
sohickeriing. ^oto and make the use he is doing of it. 

[De Villiebs, O.J. : You may have some other remedy, 
e.g. an action of slander^ but what right have you to the 
note?] 

The plaintiff has failed in the action on the note, and 
should not be entitled to keep it over the defendant's head. 

Juta^ for the respondent, was not called upon* 

De Villiebs, G.J. : The Court has more than once 
decided that a judgment signed against a plaintiff, under 
Bule 25, has not the effect of a final judgment This view 
was followed by the Appeal Court, in South West Diamond 
Compcmy vs. HcUl (1 Ap. Ct 221). We are now, in effect, 
asked by our judgment to frame a new rule, allowing a 
defendant to sign final judgment ao^ainst a plaintiff, who 
after provisional sentence on his claim had been refused, 
did not file his declaration within the required time after 
entering of appearance by the defendant. If such a rule is 
really needed, the Court will consider the matter, but for 
the present we must act under the rules as they stand. If 
judgment were signed against the plaintiff under the 25tli 
Bule, he would not be prevented from re-opening the ease 
by issuing a fresh summons, and the defendant would be in. 
no better position than he already is, for provisional sentence 
has been refased. If ever there was a case in which the 
Court should not strain the rules in a defendant's favour, 
the present is one. He admitted on the claim for provisional 
sentence, that he gave the bill for £350 as part of the 
purchase price of ike farms which have been duly trans- 
ferred to him. It appeared, however, that the plaintiff, the 
seller of the farms, had not received transfer himself, but 
had purchased the farms from the owners. To avoid double 
transfer duty, the former owners transferred the farms direct 
to the appellant, and the £350 for which the defendant gave 
the bill, was virtually the profit which the plaintiff made 
out of the transaction, although he called it a commission. 
The Court of course refused to assist the plaintiff in his 
device to defraud the revenue, but it does not follow that we 
should go out of the way, in further assisting the defendant^ 
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proyisional sentence against whom has already been refused, j}^^^^ 
and whose costs have actually been paid to his attorney. Baion «» 

Nor can the Court order the bill to be delivered back to scwokeriing. 
the defendant. If he had requested it to be impounded for 
the purpose of prosecution, say, for forgery, the Court 
would have complied with his request, but be admits that 
he signed the bill, and that he wishes to have it out of the 
plaintiff's hands, because it had been framed and exhibited 
to the public in the plaintiff's shop. If the plaintiff has 
thus asserted a right which he does not legally possess, there 
is another process by which he may be reached, namely that 
of perpetual silence, but the defendant certainly has no 
right to recover the note by the summary process of his 
motion. I do not, however, wish to intimate that the Court 
wiU assist him as a plaintiff, whatever defence he might have 
had as a defendant. If both parties conspired to defraud 
Qke revenue, neither would be entitled to assistance, and if 
the defendant did not know that the revenue was being 
defrauded, he must have believed that the bill for £350 was 
for part of the purchase price of the farms, and this sum he 
has been fortunate enough to escape payment of* 

The application must be refused with costs* 

Buchanan and UpiNaTON, JJ., concurred. 

rAppUeant^ AttoriMjr, C. C. db VnxiEBi» "I 

LBaqwiident's AUorneyA, Faibbridoe k Ardbbvb. J 



PlENAAB f;a. GrODDEN. 



Rule 190 — Beview — Appeal — Chief Magistrate ofOrijualand 

£aH — OroBS irregvJarity — Summons — Exceptions — Minor-^ 

Married Woman. 

On appeal to (he Chief Magistrate of Oriqualamd East, he re- 
versed the judgment of the Magistrate ofEohstad^ where*' 
by ihe latter had allowed two exceptions to the plaintiffs 
Sfummionsfor £3 bs. "being the value of a dress left hg the 
plmntiff, a minor j with the defendoM^ a married woman^ 
for repairing and washing. The exceptions were (1) 
that the plaintif improperly appeared as such, although 
stated in the summons to be *^ assisted, as fir as need be^ 
Vol.. X.— Past L K 
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Twn: t hf herfaiher^^ and (2) that the mmmons was mproperiy 
-— - directed against the defendant, she being a married 

woman. The defendant now applied far a summons to 
review tiie Chief Magistrate's judgment dismissing the 
exeeptionSf on the ground that it constituted gross irregu- 
larity in the proceedings, but the petition did not allege 
thai the father had not given a warrant to institute Ae 
action, or that the defendant did not carry on the business 
for her own benefit. 
Held, that the mistake, if any, made by the Chief Magistrate 
was not so palpable, on the face of the summons, or 
so prefudicial to the defendant as to amount to gross 
irregularity in the proceedings. 

Petition for leave to review the decision of Chief Magistrate 
of Griqualand East Applicant resided at Kokstad and was 
duly assisted by her husband in this application as iar as 
needs be. In January, 1893, one Mary Gk)dden, issued a 
summons against her as ^Hannah Pienaar, wife of and 
assisted by Piet Pienaar of Kokstad/' for the sum of £3 5&, 
and she was called upon to answer ^*Mary Godden duly 
agisted as far as may be necessary by her father, William 
Godden also of Kokstad " in an action to recover a dress 
alleged to have been left with her for washing and repairing^ 
or \U value the above sum. Applicant excepted to this sum- 
mons, on the ground (1) that plaintiff being a minor under 
the power of her father could not appear in Court, but should 
appear by her father, and (2) that defendant being married 
in community of property to her husband should be sued by 
directing the summons against her husband, she not canying 
on any trade herself, and living with her husband. The 
Besident Magistrate allowed the exception and dismissed 
the case, and on appeal to the Chief Magistrate he allowed 
the appeal and reversed the Besident Magistrate's deciaion.^ 
Applicant (detendant below) now prayed that the decision of 
the Chief Magistrate might be reviewed as being irregular 
and contrary to law. 

Juta for applicant : The exceptions to the summons were 
good, and should have been sustained. Queen vs. Nathanson 
(5 Juta, 109) ; &% v. Freimond (5 Juta, 266). The pro- 
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eeedingB before the Chief Magistrate were grossly irregular ^ \ 
within Ord. 40 of 1828, s. 5, and should be reviewed. 



Db YiLUEBB, J. : This is an application for a summons 
to review a judgment pronounced by the Chief Magistrat€i 
of Griqualand East, on appeal from the Magistrate's 
Court of Kokstad. The ground of review relied upon 
is that the proceedings before the Chief Magistrate wer^ 
grossly irregular, the irregularity consisting in his dis- 
missing two exceptions taken on behalf of the applicant, as 
defendant, which had been allowed by the Magistrate. The 
exceptions were that the plaintiff, being a minor under the 
power of her father at Kokstad improperly appeared as 
plaintiff, and that the summons was improperly directed 
against the defendant, who is a married woman, and married 
in community. The contention is that, although there is no 
appeal against the Chief Magistrate's judgment, there has 
been such a reversal of the ordinary rules of procedure 
obtaining in Courts of Justice as to entitle the defendant to 
have the proceedings set aside or corrected. If there were 
a primd facie ground for this contention, the Court would 
issue the summons, but it lies upon the applicant to make 
oat her case. 

As to the first exception, there is no definite rule of law 
that a minor can in no case appear in a Court of Justice to 
assert his rights as plaintiff. Ue may be sued if he has been 
emancipated from parental control (Caimcross vs. de Vos, 
Bach. 1876, p. 5), and has thus acquired a persona standi in 
judido, and according to Voet (2. 4. 1.), this would equally 
entitle him to sue as plaintiff. In the present case it is not 
alleged in the petition that the plaintiff has not acquired such 
A persona. It appears, however, from the summons that the 
plaintiff was ** duly assisted, as far as needs be, by her 
fiather," and it is not alleged in the petition that the father 
had not given a warrant to authorise the action. The action 
was for a very trifling amount, and this Court would not be 
justified in sanctioning further costs, except upon the cleanest 
proof of gross irregularity in the proceedings. 

The same remark applies to the second exception. The 
defendant is sued for the value of a dress left with her for 
washing and repairing, which she is alleged to have refused 
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Digitized by VjOOQIC 



132 

ad^is, ^ restore to the plaintiff. She does not state that, iu 
Fi^oMffM. r^pairiog wid washing clothes, she does not carry on i^ 

oiOAasu busiDess for her own benefit If this had been an appeal, 
such a statement would not have been required, for the pure 
question of law would have arisen, as it did in 8eBn/ y% 
Freinumd (5 Juta, 266) whether, io the absence of a state-, 
ment in the summons that she carried on a business for hec 
own benefit, she could be sued without the interv^ition of 
her husbaiid. But this case does not come before us by 
way of appeal It is certainly highly desirable that appeals 
should be allowed froip the Chief Magistrate to prevent 
discrepancy in law and procedure. But it is admitted that 
the right of appeal does not exist, and therefore, we are not 
entitled to coiTect the Chief Magistrate's judgment, merely 
because he has made a mistake in law. * The mistake would 
not amount to a gross irregularity, unless it were palpable (m 
the face of the summons, or really prejudicial to the defeu-^ 
dant The application must therefore be refused. 

BuoHANAN and Upikgton, JJ., concurred, 

tAppltotnCs Attonieyv, Yah Ztl 4 Bousimit.] 



Queen v$. Pil^inqtoik. 



lAquw Li^enmiff Act^ 1883 — Licence — Closing hnvr — 
Ddivery of liqtufT 9old before closing hour. 

Before the dosing how faed hy his licence, the holder of cl 
liquor Koenee sold to a customer two bottles of brandy, 
received payment for the same, and set them aside for the 
customer. After the closing hour he sent out the brandy 
for delivery at the cfistomer*s residence. 

Held, that this constituted no contravention of the 7th subseetum, 
section 7 of Act 28, 1883. 

1M3. Appeal from a deoisipn of a Resident Magistrate of 

^ * Namaqualand. . 

nSongton. The accused had been charged with the contravention of 

Act 28 of 1883, section 73^ subsection 7, in that upon the 

4tb of March, 1893, at Port NoUoth, he wrongfully and 
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imlawfdlly sold liquor during a time, to wt, between thd A^Sna 
hours of 7 and 8 o'clock p.m., when he was not authorised /^ZT- 
by his licence to sell. The accused was the holder of a «^^n«*<»»' 
retail wine and spirit licence authprisiug him to sell from 

8 to 9 ajB., and from 6 to 8 pan., and on Saturday from 8 to 

9 a.m., and from 2 to 5 p.m. 

On Saturday, March 4th, one Loynes ordered two bottles 
of brandy before 5 p.m., paid for them, and ordered them to 
be s^t to the house at which he was staying. Between 7 
and 8 pan. the accused went to the store, and sent the wine 
by an errand*boy to Loynes* The liquor was seized on the 
way. Evidence was led showing that the liquor had been 
set aside for. Loynes before closing hours, and sub^uently 
the two bottles were taken out of the store to be deliyered. 

The Magistrate stated : '' I found that the order was given 
before closing hours, and the statement that Loynes gave 
the order on his own account and paid for the liquor being 
uncontradicted, and there being no evidence to prove that 
the payment had not taken place at the time stated, I 
accepted that statement as a fact." 

The accused was found guilty, and sentenced to pay a fine 
of £2, or undergo seven days' imprisonment. He now 
appealed. 

Jvia^ for the appellant: The sale clearly took place 
during hours in which the accused might sell; although 
delivery did not take place till afterwards. The liquor was 
set aside for him. The sale being concluded before the 
time of closing, there was no contravention of the section. 

Oiddy, for the Crown. 

Db Villudrs, C J. : The further statement sent in by the 
Magistrate makes it clear that, in his opinion, the sale of 
the brandy took place before the hour of closing. The only 
question, therefore, to be determined is whether the deliveiy 
of the brandy by the appellant to the purchaser after the 
hour of closing constitutes a contravention of the 7th sub- 
section, section 73, of Act No. 28 of J883. If the appellant 
had allowed the purchaser to consume the brandy on the 
premises after the hour of closing, there would, in my 
opinion, have been a contravention of the subsection, not- 
withstanding its clumsy wording. . But the brandy, after 
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A^S'iB h^^^S ^* *^'^® before the hour of closing, was afterward* 
Queen «fc ®®^* ^ ^^^ purchaser's residencey and while it was being 
^^^"'^natoii. go conveyed, the constable prevented its delivery and took 
possession of the brandy. Unfortunately it is the Mile only, 
and not the delivery under such circumstances that is 
rendered illegal by the Act. The Magistrate finds, and the 
evidence supports the finding, that the brandy was actually 
paid tor before the hour of closing. But he convicted the 
appellant, his main ground being that as the Legislature hsd 
rendered the consumption of liquor on the premises after 
closing hours illegal, it must also have intended to prohibit 
the delivery for consumption elsewhere. This circumN-tance, 
however, points to the opposite condusicm, upon the 
principle that eospreasio unius est eosoliim aUerius. It is a 
casus omisstfs in the Act which the Legislature and not the 
Court can supply. The appeal must therefore be allowed 
and the conviction set aside. 

BuoHAKAN and Upinoton, J J., concurred. 

[Appelluirs Attorney, J. W. Saueb.3 



Fletcheb V8. Cape Town Town Council. 
Inter diet — Notice — Wadver. 

A rule having leen granted for an Interdict restraining a 
Town Council from removing a "stoep** adjoining pre^ 
mises occupied as a shop, on the ground that no previous 
notice had leen given to the occupier of the CounciTs 
intention to remove such *^8toep** it was brought to the 
notice of the Court that the occupier had sanctioned such 
removal. 

Held, thaty assuming^ written notice of such removal to he 
necessary J it had leen waived by the occupier. 

1803. Application to have a rule nisi made absolute restraining 

respondents from proceeding with the demolition of appli- 

Fletcher vs. . ^ 

Cape Town caut S Stoep. 

Applicant was occupier of certain premises in Cape Town, 
No. 54 Culedon Street. The respondents had commenced 



April 18. 

Fletcher vi 

CapeTowi 

TownCoonoiL 
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remoying a fitoep in front of the applicant's shop/ as he is^- 
alleged against his will and without his consent ; and intended ^ --- 

1 •••111 in 1111 Fletcher w. 

to make steps inside the house, as the floor would be above -^p« Jown 

' Town CoonoiL 

the level of the pavement. Applicant contended he wduld 
be seriously injured by these acts as his shop was a small 
one, and his] fixtures would have to';be moved. No notice 
in writing had been served on applicant, nor had any offer 
of compensation been made, though the Mayor of Cape 
Town had asked applicant privately if he would consent 
to the removal of the stoep, which he did. A rule nid 
was granted. 

Bespondents now showed cause against the rule being 
made absolute. 

It was admitted that notice had been given merely by 
word of mouth by the Mayor to the applicant, but his assent 
had readily been given on two occasions. On the second 
the Mayor told him he would see that his fixtures were not 
moved without a further interview. The Council then 
received notice of application for the interdict. Applicant 
was interviewed, and the Council offered to do everything 
in reason to compensate for damage. (This was before the 
matter came into Court.) Corroborative evidence of verbal 
consent having been given was given. 

It was proposed to take away the stoep, and as the floor 
would then be above the level of the pavement, steps would 
be placed inside the doorway. This would entaU cutting 
away part of the floor area, and lowering the frame of the 
door, and fixing in a new fan-light. The Town Council 
offered to do these works at their own expense. 

MoUeno moved to have the rule made absolute. 

Searle, for the respondents, showed cause : If no written 
notice was given it is perfectly clear that applicant consented 
verbally to this work, and thus waiyed his right to written 
notice. He cannot show any prejudice through not having 
received notice in writing. 

MoUeno: No notice as required by 205th Regulation of 
the Municipality has been given. See also Act 44 of 1882, 
8. 67 ; and Act 6 of 1882, s. 1, subsection 1^ There was no 
agreement by the applicant to allow the respondents to 
trespass and make alterations in his shop. LawletfYS. Town 
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A^riUB CWwciZ of Cape Totm, arid Bruce vs. tJie Same (9 Jnta, 8), 
r.1 fT" deciding that Eeo^ulation 205 was intra vires, does not really 

Fletcher «s. o o * J 

To^(^S^ affect the point at issue here. There was no notice at all 
telling applicant that his shop would have to be altered had 
reached him. 

De Villiebs, OJ. : If the facts now before the Conrt had 
been brought to our notice, as they ought to have been, at 
the time of the original application for an interdict, the rule 

^ould have been tefused. It now appears that the applicant 
is not the owner, but the lessee of the premise^ and that he 

<liad actually sanctioned the removal of the stoep by the 
respondent Council. Assuming a written notice to the occu- 
pier to be required, he has waived such notice by his conduct 
His contention now is that the removal of the stoep is found 
to necessitate the making of a step inside his shop-premis^i 
but this circumstance cannot affect the question whether 
suflScient notice had been given. The removal of the stoep 
for the purpose of bringing the pavement to the level of the 
other pavements in the street is the sole object of the 
CounciL They are willing to make the step inside the shop 
for the benefit of the applicant, if he desires it, but it was 
not an essential part of their scheme, of which notice to the 
occupier was required. The rule was granted in the first 
instance because there was primd facte reason for believing 
that the Council were acting arbitrarily in the matter. 

' Further information satisfies the Court that their acts have 
been neither arbitrary nor illegal, and the rule must there- 
fore be discharged with costs. 



/. 



Buchanan and Upinqton, JJ., concurred. 

[Applloaiit*8 Attoniey, J. HAMii.TOif Walker. 1 
Beq;>oiKlent8' Attorneys, Faibbrioge k Abdehhe.J 
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WiESE VS. MOSTERT. 

Bvle 333, b. — Discovery. 

An order for discovery having heen made by a Judge under 
Rule 333, J, at the instance of the defendant, the plaintiff 
applied f(yr a discharge of the order on the grotmd that the 
Judge had not been informed of the fact that the declara- 
tion had not yet been filed. 

Held, that as a matter of general practice the plaintiff is 
entitled to apply for an order under the Bute after he 
has issued his summons and the defendant after he has 
entered appearance. 

Application to have an order for discovery made under ^iwa. 
rule 333, b. discharged on the ground that the order had 
been improperly obtained, all information not having been Mosterti 
supplied to the Judge in Chambers, and the plaintififs 
declaration not yet having been filed. 

On the 18th April the defendant obtained an order by 
which plaintiflfs were ordered to make discovery on oath of 
all documents in their possession or power. No documents 
were filed, and no information laid before the Judge when 
the order was asked for. The plaintiflTs declaration had not 
yet been filed; summons only having been issued and 
appearance entered. 

The defendant was old, blind, and infirm, and the defence 
was that the plaintiff took advantage of her infirmities to 
obtain a deed of sale from her of her landed property by 
misrepresenting the nature of the document ; the document 
sued upon, and purporting to bear her signature had not, it 
was alleged, ever been seen by her. The defendant resided 
at Calvinia. 

Jv^y for applicant. 
Searle, for respondent. 

De VrLLiEES, C J. : The precise question of construction 
arising iu this case has never been raised before, viz., 
whether a defendant is entitled to apply for an order of 
discovery under Rule 333, b, before he has filed his plea and 

Vol. X.— Part I. L 
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A^a5 ^^^^ before the plaintiflf has filed his declaration. The 
wi^M privilege is giyen to any party to an action. The plaintiff 
Moetert. bccomes a party to an action upon issue of the summons, and 
the defendant clearly is a party after entermg appearance. 
The rule appears to me to be wide enough to entitle the 
plaintiff after he has issued his summons and the defendant 
after he has entered appearance to apply to a Judge for the. 
order, and it does not specify under what circumstances the 
order should be granted or refused. There may possibly 
be cases where, upon the face of the summons, it may appear 
inexpedient to the Judge to grant the order, but, as a general 
principle, the Eule seems to require the Judge to make the 
order, leaving it to the opposite party to specify which of 
the documents mentioned in his affidavit of discovery he 
objects to produce. In the present case the plaintiff objects 
to disclose what documents he has in his possession or power 
— his ground of refusal being that he has not yet filed his 
declaration. This ground is insufficient. If he had shown 
that the discovery at the present time would be prejudicial 
to the interests of justice, or that the order was obtained 
merely for the purpose of fishing for a defence, I should 
have been prepared to discharge the order, but neither of 
these grounds is relied upon. I can quite believe that the 
rule as it stands is capable of being abused, but up to the 
present time no instance has been brought to our notice of 
any litigant being unnecessarily harassed by the application 
of the rule. If the rule should be abused in consequence 
of our present decision, it will be our duty to amend it in 
such a manner as to prevent any further abuse. The appli- 
cation for the disharge of the order made by the Judge in 
Chambers must be refused with costs. 

Buchanan and Upington, JJ., concurred. 

[Applicant's Attorney, P. M. Brink. "I 

Respondent's Attorneys, Fairbridoe & Arderhx. J 
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GOLDSWOBTHY V8. GOLDSWOBTHY. 

Judicial Sepa/ration — Husband and Wife — lU-treatment — 
HaUtual Intemperance — Custody of Child. 

lU'ireatment which, ly itself is not sufficiently serious to entitle 
a wife or husband to a decree of judicial separation would^ 
if a>ccompanied by habitual intemperance^ entitle her or him 
to such a decree. 

A wife who obtained a decree under such circumstances declared 
entitled to the custody of a child — a bey — of the marriage^ 
untU he attains the age of at least seven years, with have 
to the husband to apply for fwrther directions at the end 
of thai time, and with liberty of access to the child in the 
meantime at aU reasonable times and places. 

Action for a jadicial separation^ a mensa et thoro on the ins, 
gronnd of ill-treatment of the plaintiff by her husband the — * 
defendant. Goidsworttiy. 

The parties were married in 1890, and there was issne of 
the marriage one child, a boy. The defendant at the time 
of marriage, was in debt, and plaintiff had adranced him 
yarions sums of money. In 1892, the defendant ill-treated 
the plaintiff, ordering her out of the house several times, 
and struck her on the head with his hand. He also called 
her insulting names, and locked her in her bedroom to 
prevent her seeing her sister. He had thrown chairs and 

Vol. X.— Pabt II. M 
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jjlf 1. * tumbler at her. He was given to intemperance. The 
GoidsworthTM. plaintiff declared it was impossible for her to live with him - 
uoUteworthy. j^^ ^^ often intoxicatcd, and on those occasions assaulted 
and ai-treated her. 

cuddy, for the plaintiff. 
Schreiner, Q,C., for the defendant. 

De Villiers, C.J. : If the plfuntiff's claim were based upon 
personal ill-treatment alone on the part of the defendant, the 
Evidence would not be sufficient to justify a decree of judicial 
separation. But such ill-treatment as was proved, was 
greatly aggravated by his habitual intemperance, which has 
been clearly proved. A wife or husband might reasonably be 
expected to bear with occasional outbursts of ill-temper, 
provided they are not accompanied by serious personal 
violence, but occasional assaults, however slight, accompanied 
by habitual intemperance, would make cohabitation intoler- 
able. The decree will therefore be granted, and the plaintiff 
declared entitled to the custody of the child— a son — of the 
marriage until, at all events, he has reached the age of seven 
years ; at the end of that time, he may apply for further 
directions as to such custody, and in the meantime, he must 
have liberty of access to the child at all reasonable times and 
places. 

Buchanan and Upington, JJ., concurred. 



CPlaintifTB Attorneys, Findlat & Tait. 
Defendjuit's Attorueys, J. C. KkrhahgI 



] 



Colonial Gtovernment vs. Stevens and Hollingsworth. 

Besident MagistrcUe— Jurisdiction — ComUer-claim — Compere 

sation. 

A Besident Magistrate's Court has no jurisdiction toadjudieaie 
upon a covrnter-daim for u^nliquddated damages over £20 
in an action in which the plaintiff claims less than £20. 

Mays. Appeal from a decision of the Besident Magistrate of 

'- — ' Kimberley. 
Government w. The respondents (defendants in the Court below) had been 
HouingBworth. sued for the recovery of the sum of £17 38. &?., alleged to 



Digitized by VjOOQIC 



141 
be due to the Commissioners of Crown LaixJd and Public jw*- 

May 3. 

Works, for the conveyance of certain goods by railway from n ^ 
Port Elizabeth to Kimberley. The defendants admitted the q^^^^^j ^ 
debt, but claimed £40 as damages from the plaintiffs for h^JSJ^^J^Sil 
allowing the goods to become wet and damaged during their 
conyeyance from Port Elizabeth to Eimberley. Of this 
amount, £2 I65. 4d. was abandoned to bring the amount 
within the jurisdiction of the Besident Magistrate. Objec- 
tion was taken to the jurisdiction of the Magistrate to try this 
counter-claim, but it was OTerruled, and the whole case heard. 
On this ruling plaintiffs appealed. 

[On the whole case being heard before the Assistant Besi- 
dent Magistrate, he awarded defendants (plaintiffs in recon- 
vention) the sum of £17 11a. lOd,] 

Giddy, for the appellants. The Magistrate had no power 
to set off unliquidated damages above the amount within the 
jurisdiction. The claim here was for nearly £40. Dale vs. 
Winship (9 Juta, 509); Smith vs. Bamehotham (8 Buch. 
(1878)88); ErugerYS. Van Vuurm'a Executor (5 Juta, 162); 
8coU vs. Barnard (9 Juta, 323). 

Searle, for respondents. Where the claim is admitted, it 
can be deducted from the claim in reconvention, and then the 
case can be heard. Dale vs. Winship (9 Juta, 509). In that 
case, the amount was made up as here ; the admitted amount 
being deducted, and the balance sued for. Eruger vs. Van 
Vuuren^a Executor (5 Juta, 162) was a converse case. 

[Ub Villibbs, C.J. : You should have tendered the amount 
sued for, and then sued for the balance.] 

Where the amount is admitted it can be deducted from a 
claim for damages. 

Giddy, in reply. 

Cur. adv. vult. 

Posted (May 4). 

De Villiers, C.J. : The plaintiffs' claim was for £17 3s. 8d., 
being the freight on goods carried by railway. The de- 
fendants' counter-claim was for £37 3s. Sd., being the amount 
of damages alleged to have been sustained by them by reason 
of damage done to their goods. If the counter-claim had 
been in resp^ve* of a debt capable of being opposed in 
compensation, it would have been competent for the 
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^3^ defendants to plead compensation to the extent of ihe 
» ^ plaintiffs' demand, and by way of counter-claim, to claim the 
oo^^ISStw. ^"™ of £20, which would have been within the Magistrate's 
Homn^fJ^rth. jurisdiction. But a claim for unliquidated damages cannot 
be pleaded by way of compensation so as to extinguish the 
debt owing to the plaintiff, and therefore the defendants were 
bound to claim the full sum alleged to be owing to them. 
That sum, being over £20, could not be adjudicated upon by 
the Magistrate in an action in which the plaintiffs claimed 
less than £20. The case of Bah vs. Winship^ does not 
support the respondents' contention. There the counter-claim 
was for £20 only, and the practical effect of the case being 
remitted to the Magistrate was that he could only give 
judgment for the plaintiff for £16 and for the defendant for 
£20, with the result that the defendant would obtain no more 
than £4. 

The present appeal must be allowed with costs. 

Buchanan and Upington, JJ., concurred. 

tAppeUants* AttorneyB, J. h H. Retd & Nephew."! 
Roppondents' Attorney, Gus Troixip. J 



LiNDANi Mgoko v8. Thb East London Town Council. 

Munioipdlittf — Begulation — TTUra Vires — Act 23, of 1880, 

§38. 

Under an Aet of Parliament anithorising a certain mwiid" 
fality to pass regulations inter alia ; " generally as may 
seem meet for the good rule and government of the munid- 
polity" The municipality passed a regulation in the 
following terms : " No one shall bring into, make, or sell, 
or barter a/ny Kaffir beer or other intoosieating liquor 
whatsoever in the location.** Held, to be ultra vires the 
powers of the Cowndl in so far as it prohibited the making 
of Kaffir beer. 

1893. Appeal from a conviction before the Eesident Magistrato 

^^ of East London, the prosecution being at the instance of the 
w.^'xhe eS ^ Municipality. 
c^S^^ The accused, Lindani Mgoko, had been charged with con- 
travening the 205th municipal regulation, in that she did 
wrongfully and unlawfully bring into, make, or sell a quan* 
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iity of Ea£Br beer in the new location. East London, with- ^J^ 
oat the approyal of the CounciL The regalatiou 205 was Lin^j^'^Higoko 
as follows: ** No shop or trading station shall be allowed ^Ji^*^^ 
within the location, except with the approval, and during coancu. 
the pleasure, of the Council, aod no one shall bring into, 
make, or sell or barter any Kaffir beer or other intoxicating 
liquor whatsoever in the location." 

The accused took exception to the charge on the ground 
that if she was charged with ^selling " beer, the prosecution 
should have been under Act 28 of 1883, and if with 
^making" beer then no crime was disclosed on the sum- 
mons, as the regulation was unreasonable and uUra vires. 
These exceptions were overruled. 

The evidence adduced at the trial showed that beer had 
been found in the hut of the accused, and that several per- 
sons were there at the time drinking. There was no evidence 
of any selling. The accused had not obtained the permission 
of the Council to make beer. There was a large amount 
of beer made in the location, and a good deal of drunken- 
ness existed. The people then became violent and fought, 
and there was a great deal of disturbance in the locations. 
The inspector of the location stated that in his opinion the 
regulation was absolutely necessary in the interests of good 
order and government of the location. At the time the 
beer was found there was no disturbance in the location. 
The making of the beer was admitted by the accused. She 
Has found guilty and sentenced to pay a fine of £1, or 
undergo seven days' imprisonment. From this conviction 
she now appealed. 

JtUaf for the appellant. It can be no crime to make 
Kaffir beer in one's own house. There is not the slightest 
evidence . that this making of beer was the cause of any 
drunkenness or a nuisance. Powers are given by Act 23 of 
1882, §§ 36, 38, but this regulation is wholly ultra vires. 
If such a regulati<»n could be made by a Municipality, it 
might stop the making of wine by all persons within the 
Municipality of such places as Stellenbosch and the Paarl. 

Molteno, for the respondents (the Municipality). The 
powers of a Municipality were fully discussed in The East 
Landojy Municipality vs. Umvalo (9 Juta, 463). This regu- 
lation is necessary for th<' good rule and government of the 



Digitized by VjOOQIC 



144 

1893. town. It is further a reasonable one. Ba/rling vs. The 

LindanTif ko ^^^^^^^ CotmcU of Cape Toton (Bucli. 1875, p. 101) ; and Bruee- 

L^n^r!^ V8. The Town Cowncil of Cape Town (9 Juta, p, 8). The 

coundi. whole test of the validity of a regulation is reasonableness. 

Graham*8 Town Cotmeil vs. Brown & Wood (2 E. D. C, 

p. 338). This Muuieipality may define a nuisance, and they 

say this making of beer is one. 

Juta^ in reply. This is an invasion of a man's private 
rights. There is no nuisance in the appellant's house. It 
is not as if we were dealing with a proclaimed area. 

De Villierr, C.J. : The only question to be determined 
in thin case is whether the municipal regulation, in so far as 
it prohibits the making of Kaffir beer in a hut in a location 
within the Municipality, is within the powers of the muni- 
cipal council. For myself, I am inclined to think that such 
a regulation may be very beneficial, because if there were 
no Kaffir beer there possibly would be fewer cases of intoxi- 
cation. It is not however every such regulation that is 
within the powers of a municipality. The powers of a 
municipality must be gathered from the statute which 
created it; and if there is nothing in the statute giving 
thofte powers, then the Court cannot give effect to them, 
however beneficial they may be If the power is not given 
to a municipality the Legislature should be appealed to, 
but until the Legislature has conferred upon a municipality 
those powers it cannot administer them. I have carefully 
looked over the different sections of the statute incorporating 
the Municipality of East London, and I can find none 
which gives the power which has been exercised in the 
present case. The Municipality has large powers to frame 
rules for the order and good government of the town, but 
all apply to public objects ; and I can find nothing which 
authorises the Municipality to prevent any person within 
his own house from making liquor of any kind. As has 
been pointed out, in municipalities like the Paarl and Stel- 
lenboseh, the greater proportion of the inhabitants depend 
upon wine-making for a livelihood, and it would be wholly 
beyond the powers of those Municipalities to make a regu- 
lation that no wine farmer was to make wine, because brandy 
leads in a great many cases to drunkenness. Applying the 
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rale here this woman made Kaffir beer within her own hut. im<- 

MftV 8. 

There was no proof of drunkennesa The men were drinkinpj ATTlr yo 
it peacefully in the hut, and yet this woman was found j^^JJ^fJ^n 
guilty of an offence against the municipal regulations. The councu. 
Municipality should apply to Parliament for the powers it 
seeks to administer, bat it cannot enforce this regulation 
without the sanction of Parliament.* For these reasons the 
Magistrate's judgment will be set aside and the appeal 
allowed. 

Buchanan, J.: All the Court now decides is that the 
regulation, in so far as it prohibits the making of Kaffir beer, 
is uUra vires of the Municipality. The rest of the regu- 
lation is not touched. Anyone having but a casual acquaint- 
ance with frontier towns will know that a regulation preventing 
the introdaction of intoxicants into a native location would 
be both useful and beneficial. The regulation is unreasonable 
only in this sense, that the Act, constituting the Municipality 
of East London, does not give the Mimicipality power to 
make such a regulation. An appeal should either be made to 
the Legislature for authority, or the Location Act should be 
extended to this locality ; in which latter case the Act would 
prohibit the giving of beer — not the making of it — to any 
native. 

TJpiNGTON, J., concurred. 

t Appellant's Attorneys, Fairbridgr ft Arderne. "| 
Ke»poudent«* Attoraeys, J. & 11. Heid & Nepukw J 



Naude v8, Naude's Executoks. 

MiUttal will — Massing of joint estate — Survivor — Usufruct — 
Renunciation — Prohibition against alienation. 

Husband and wife, married in community of property, made 
a mutual will by which iJiey appointed the survivor as 
heir with their children of the first dying, directed a 
valuati(m of the joint property in order to ascertain the 
shares of the children, the immovable property being 
valued at ten shillings a morgen, and provided tliat the 

• Sioce this case an Act (No. 12 of 1893) has b-cn passed sanctioning 
the making of such a regulation. — Ed. 
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survivor should remain during his or Tier lifetime in pos- 
session of the joint estate **lut so that the said survivor 
shall have no right to sell . . . that property, in such 
manner that such survivor shall not be bound to pay out 
during his or her natural lifetime to the majors or 
married heirs their portions.** Held, that upon the decUh 
of the huAand, the wife was entitled to her half share and 
a child's portion, and to a usufruct in respect of the rest 
of the joint estate ; that the shares of the children were 
fixed by the valuaiion ; that ihe prohibition against alienor 
tion applied only to the children's shares, and that the 
surviving wife was at liberty to renownce her life inters, 
and pay out or secure the children's shares upon the basis 
of ihe valuation, and for that purpose sell such portion of 
the immovable property as may befownd necessary. 
The cases of Lucas vs. Hoole {Buch 1879« p. 132), and 
Bmith vs. Executors of Sayers {Foord, 66), distinguished. 

1893. Special case stated for the decision of the Court upoa the 

.^iflw mutual will of the late D. B. Naud6 and his sanriviDg 
Van^vt. spouse, J. E. Naud^. 

Ezecaton. The plaintiff was the surviving spouse of the late D. R 
Naud6, to whom she was married in community of pro- 
perty ; the defendants were the executors testamentary of 
the estate of the said Naud& The plaintiff and the said 
Naiid6 executed a mutual will on 18th of June, 1892. The 
testator Naud^ died, and the plaintiff adiated under the 
will and accepted benefits. By the will the survivor was 
appointed heir jointly with the children of the marriage 
and the children of the testator by a former marriage. The 
will then proceeded : 

"(2.) And we declare it to be our will and desire, tbat the survivor shall 
be obliged and bound to have our whole joint estate valued within one 
year after the death of the first dying by two impartial persons, and that 
in any case the immovable portion of our joint estate shall be valued at 
ten shillings per morgen, and that thereafter a liquidation and distribation 
account shall be framed in order, clearly to find the half to which the 
survivor is entitled, and the half to which our children shall inherit. 
(3.) And we declare it to be our will, and desire that the sxurivor shall 
remain duiiog his or her natural life in full, and undisturbed piossession, 
and enjoyment of all our joint property with the full right to the usufruct 
of the same, but so that the survivor shall have no right to sell or in any 
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Other way to pledge or mortgage that property, in such manner that the isos. 
snrvivor shall not he hound to pay out during his or her natural lifetime ^ le* 
to the majors or married heirs their portions. But in case his testatrix, vva^vt, 
the aforesaid J. E. Naud^ should he the survivor, she shall he ohliged and NwicW's 
bound to pay out in full to the children of the testator, D. B. Naud^, pro- 
created in his former marriage, their portions, and she shall also he entitled 
to sell for that purpose, if she should desire it, so much of the movahle 
property of our joint estate as may he found necessary. (4.) And all the 
fore$[oing and ahove-written notwithstanding, we herehy determine and 
stipulate that in case the survivor should he desirous of entering into 
another marriage, then he or she shall he obliged to pay out in full their 
respective legacies to all our major or married children, and to deposit the 
legacies of our minor children (under security) .... and for tJiis pur- 
pose, if necessary, the immovable property left by us shall be sold by 
public auction, but not out of hand." 

There was immovable property Iq the estate of the 
present yalue of more than 10«. per morgen. 

The plaintiff contended that — 

(1.) The legacies of the children of the said Naad6 by his 
former marriage were finally fixed by the liquidation and 
distribution account, and must be paid out at once by the 
plaintiffi 

(2.) The legacies of the children of the plaintiff and the 
said Naud^ were also finally fixed and determined by that 
account. 

(3.) The plaintiff was entitled to a life usufruct over that 
portion of her deceased husband's estate which remained 
after deducting the legacies of his children by his former 
marriage and the child's portion due to the plaintiff as 
aurvivor. 

(4.) The plaintiff might at any time, whether she wished 
to marry or not, waive her life usufruct over the said por- 
tion of her husband's estate, and proceed to pay out to the 
major and married children, and secure to the minor children 
of herself and the deceased husband their respective legacies 
in paragraph (2.) of this contention mentioned. 

(5.) For this purpose the plaintiff might, notwithstanding 
the prohibition in paragraph (3.) of the said will, sell such 
portion of the immovable property in her husband's estate 
as may be found necessary. 

(6.) Thereafter the plaintiff would become the sole and 
unrestricted owner of the residue of the joint estate of her- 
self and the said D. B. Naud^. 
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Mft^w ^® defendants contended — 

»^»- That the plaintiff was only a usufructuary as to half the 

^M^^?' estate, and was not entitled to sell any of the immovable 
Executors, property (save such as might be necessary to pay out the 
portions of the children by testator's former marriage, and 
then ouly in case the movables were insufficient for that pur- 
pose) unless and until she remarried, in which case the said 
property might be sold ; and if sold must be sold by public 
auction, and half the proceeds (less a child's portion due to 
the survivor) paid over to the children of the testator and 
testatrix, and dealt with as in section 4 of the will ; that in 
case she did not re-marry, half the immovable property, 
less a child's portion, and, such as may have been necessary 
to be sold for the purpose of paying out the children by 
testator's former marriage, became the property of the 
children of the testator and testatrix. 

The parties prayed the judgment of the Court on these 
contentions. 

Webber, for the plaintiff. The half of the estate clearly 
belongs to the plaintiff. She is usufructuary of the other 
half, and may renounce her life interest, and pay out at 
a valuation of ten shillings. The object of the prohibition 
is to protect the heirs' portions. If she re-marries, she is 
bound to pay out the heirs' portions; if not, she is not 
bound to, and has a life interest The children of the first 
marriage must be paid out at once. If she re-marries, she 
is not bound to sell the immovable property, but may do 
8o if necessary. The heirs cannot go behind the liquidation 
account. 

Searhy for the defendants. The position is the same as in 
the case of Lucas vs. Hoole (Buch. 1879, 132). It is further 
governed by Upton vs. Upton (Buch. 1879, 289). The 
plaintiff cannot sell, as the dominiumis not in her. 

Wetiber^ in reply. See Barry vs. Kunha/rdt (2 Juta, 89); 
Oosthuysens Tutrix vs. Moffat and Another (Juta, 319) ; and 
Sande,de rerum prohibit, alien. (2. 3. 1. 7). 

CvT. adv. vult. 

Posted (May 16). 
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Db Villibbs, CJ. : If the will, which the Court now has to jm- 
construe, had contained a clear provision that the whole >» ^ g- 
of the joint estate of the testators should, on the death of the ^l^^^*' 
survivor, devolve on others, then the case of Luem vs. Hoole^ Bxwotora. 
(Bach. 1879, p. 132), would have been applicable. There 
would have been a concurrence of the two requisite con* 
ditions, for depriving the survivor of two spouses married in 
community of property of the power to dispose of his, or half 
of the joint estate, viz. a consolidation of the joint estate into 
one mass, for the purpose of a joint disposition of it after the 
death of the survivor, and an acceptance of benefits by the 
survivor. The first clause of the will appoints the survivor 
together with the testator's children, as heirs of the first 
dying. The second clause directs that a valuation of the 
joint estate shall be made within one year after the death of 
the first dying, the landed property being appraised at the 
rate of ten 8hilling0 per morgen, and that thereafter a liquida- 
tion and distribution account shall be framed, in order to 
ascertain the shares of the survivor and children respectively.^ 
The third clause, authorises the survivor to remain in 
possession of the joint property during his or her lifetime, 
*^ with the full right to the usufruct of the same, but so that 
the survivor shall have no right to sell . • . that property, 
in such a manner that, the survivor shall not be bound 
during his or her lifetime, to pay out the portions to the 
majors or married heirs.'* Nowhere in the will is the sur- 
vivor deprived of the child's portion given by the will in 
addition to his or her half share of the joint estate, and 
nowhere is the privilege of paying out the shares of the 
children upon the basis of a ten shilling valuation per 
Diorgen of landed property taken away. The shares of the 
children are not to be taken out of the survivor's half share, 
but out of that of the first dying. The whole will has a con- 
sistent meaning if the prohibition against alienation is read as 
applying to the shares of the children, of which the survivor 
was to have the usufruct. In the case of 8mith vs. Executors 
of Bayers (Foord, 66), the surviving testator had also been 
appointed as heir of the first dying, together with the children 
of the testators, and as usufructuary of the whole of the joint 
estate, but in the absence of any direction that such joint 
estate should, after the death of the survivor devolve on the 
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^l^^ children, the Court held that the snrviTOr could dispose of 

H ! •• his half share and child's portion. The present case there- 

%Bd^" ^^'®» stands thus : — the wife is the survivor, and there are two 

^*«»*<*^ children of the testator by his first wife and five by the 

testatrix. She is entitled to one half of the joint estate and 

a child's portion, making nine-sixteenths of the whole. 

The two first-named children are entitled to immediate 
payment of their two-sixteenths. The five other children 
are entitled to five-sixteenths, but subject to their mother s 
usufruct. How then are the respective portions of all the 
children to be ascertained? The defendant's answer is by 
selling the property by public auction, and only in the case 
of the survivor's re-marryihg. The plaintiff's contention on 
the other hand is, that the testators have themselves fixed 
the valuation of the land, and that if the land is worth more 
than ten shillings a morgen, the survivor was intended by 
the will to have the benefit of the excess. In my opinion, 
the plaintiff's contention is the correct one. The will 
expressly directs that the valuation at the rate of ten 
shillings per morgen shall be made for the purpose of 
ascertaining the children's portions. When these portions 
have been ascertained, the surviving widow is clearly entitled 
to renounce her usufruct in respect of her children's shares, 
and pay out or secure those shares. For that purpose she 
may sell immovable property, because, the sole object of the 
prohibition against alienation being to secure the children's 
shares during the continuance of her life interest, that object 
falls to the ground upon her renouncing her usufruct, and 
paying the children's shades. Upon every point, therefore, 
the judgment of the Court must be in favour of the plaintiff's 
contention. 

Buchanan, J. : In construing this will it must be borne 
in mind that it purports to dispose only of one-half the joint 
estate. The first clause, which institutes the heirs, refers 
specifically to the estate of the first dying. There is no 
attempt made to dispose of the joint property on the death 
of the survivor, nor does any clause consolidate or mass the 
whole property, unless, as is contended by the defendants, 
the third paragraph of the will does so. The first clause 
institut* s the survivor in a child's portion and the children 
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of the marriage and the children of the hnsband by a ^^2. 
former marriage as heirs of the husband's estate, the wife ^«- 
being the survivor. It is admitted that the survivor, the ^'ISd^T' 
widow, takes one-half of the estate by virtue of the com- e^xw^o"- 
mnnity of property, and a child's portion under the will. 
The second clause provides that ** in order clearly to find 
the half to which the survivor is entitled, and the half which 
our children shall inherit, the whole joint estate is to be 
valued, and that *in any case* the immoyable property 
shall be valued at lOs. per morgen." It is said that the 
immovable property now considerably exceeds that value. 
If it did so at the time the mutual will was made, this 
clause is practically a further bequest in favour of the sur- 
Tivor. So far there is no difficulty in discovering the 
intention of the parties. But it is contended that the third 
clause imposes a restriction upon the surviyor and derogates 
from the bequests previously given. Here the testators 
declare their will to be that the survivor shall remain for 
life *^ in the full and undisturbed possession and enjoyment 
of all our property with the full right to the usufruct of 
the same, but so that the said survivor shall have no right 
to sell or in any other way pledge or mortgage that property 
in such manner that the survivor shall not be bound to pay 
out during his or her lifetime to the major or married heirs 
their portions." What is the property of which the sur- 
vivor thus becomes the usufructuary ? She is the absolute 
owner of one-half the estate by virtue of the community, and 
as that half is not affected by the will, the usufruct can 
apply only to the half of the estate disposed of by the will of 
the first dying. This reading enables us to give a consistent 
interpretation to the whole will. The prohibition of aliena- 
tion in the third clause may have been inserted for the pur- 
pose of securing the children's portions. So long as the 
survivor remained unmarried she could enjoy the usufruct 
of the estate but could not alienate it. But if she re-married 
she was required by the fourth clause to pay out the 
children's portion, and, if necessary for this purpose, she 
requires to sell any of the immovable property, then such 
sale was required to be by public auction. The usufruct given 
by the third section^ it appears to me, was a further benefit 
conferred upon the survivor, not a reduction of previously 
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iilTia. given rights. Tlje will does not definitely postpone the pay- 
** ^^ ment of all the heirs until after the death of the survivor, 

^5J2J^!J- but only provides that the survivor shall not be bound to 
make the payment during her lifetime. If, however, she 
chooses to make the payment at once there is nothing to 
prevent her doing so. How the portions are to be ascer- 
tained is determined in the second clause. In my opinion, 
therefore, we shall be giving effect to the intention of the 
testators, as expressed in their will, by giving judgment in 
favour of the plaintiff's contention. 

IJpiNGTON, J., concurred. 

I PlaintifTs Attorney, H. M. Smith. 1 
LDefeiuUnt's Attorney, W. V. Stokes.J 



Hall & Co. vs. Keabns. 
Warranty — Manufacturer — SaJe — Premmptton. 

If goods are ordered of a manufacturer for a particular pur- 
pose known to the vendor there is a/n implied warranty 
that they shall be fit for such a purpose, but if an artide 
of a definite nature is ordered the manufacturer warramJks 
no more than thai the article supplied is as fit as any 
answering the description in the order. 

Jf the vendor is not the manufacturer, and the goods are not 
sold with all faults, the legal presumption is that the 
vendor warranted them against such latent defects as 
would render them unfit for their ordinary use, but this 
presumption may be rebutted by the special terms of the 
sale, or by other circumstances showing that a warranty 
was not given or understood to be given. 

The plaintiffs ordered from the defendant, who was not a 
manufacturer, a *' one-horse Pv/rnell Oas EngiTie," which 
was required to supply the motive power for grinding 
coffee. The defendant supplied such an engine, which 
answered in every respect to the description of the one 
ordered, and the plaintiffs paid for it. After being used 
for a sliort time it was found that, ounng to the in- 
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sufficiency of the gas pressure in Cape Town, it did not 
work satisfactorily^ hit there was no evidence that any 
other engine of that description would have worked better 
with that pressure. Held, that am,y presumption of war- 
ranty that the engine would be fit for the plaintiffs^ pwr- 
poses was rebutted by the circumstance that the defendant 
only undertook to supply, as in fact he did supply, a par- 
ticular article of a particular ma/nufacture. 

Action to recover £100, being £70 the price paid for a "w.^ 
Porneli gas engine alleged to be wholly defective at the 
time of delivery, and £30 damages. 

The plaintiffs were Hall & Co., coffee merchants, carrying 
on business in Cape Town, and the defendant was Bobert 
Keams, an engineer. The declaration alleged that on or 
about the 9th April, 1892, the plaintiffs entered into an 
agreement with the defendant, whereby he agreed to supply 
them with a gas engine suitable for the purposes of their 
business and to fix it, and connect it with a coffee mill, and 
keep it in proper repair for six months. The plaintiffs 
agreed to pay £70 for this. The engine was supplied and 
properly connected with the mill and fitted up. Thereafter 
the engine, by reason of some latent defect and by reason of 
the unskilful manner in which it was erected, proved unsuit- 
able for the work required of it. The plaintiffs thereupon 
tendered to return the engine, and claimed bjwjk the pur- 
chase price which had been paid, but defendant refused to 
accept the engine or refund the price. The plaintiffs ten- 
dered the engine back and claimed £30 damages and £70 
the price paid. 

The defendant in his plea alleged he was not an engineer, 
but a machinery agent and inspector. That the agreement 
entered into was as follows : — 

Cape Town, 

9th of August, 1892. 

We do hereby agree to supply and erect on your premises a one-horse 
power Fumell Cras Engine, and connect the same with your coffee mill 
and roasters with necesoary belting and pulleys for the sum of £70. 

Payment of the above to be made as follows, £20 cash, and the 
balance in monthly instalments of £10. 

(Signed) R. Kear^s. 

Messrs. Hall & Co. 

Flein Street. 
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^^•^ The defendant denied he gave any guarantee beyond this. 

H»iiico.iJi '^^ ^^y guarantee being that contained in the prospectus 
* of "The Pumell Patent High Speed Otto (^cle Gas 
Engine/' of which a copy was supplied to the plaintiffs, and 
which was in the following terms : — 

Guarantee of maintenaDce given for six months to replace any part oi 
engine which may break provided such breakage ia not caused by any 
unfair treatment or carelessness. 

The defendant denied that the engine had any latent 
defect, and said the non-working of the engine was due to 
defective connection with the gas main. 

From the evidence adduced the agreement was as set out 
in the pleadings, and the prospectus of the engine supplied 
was also as set out. Defendant fitted up a one-horse power 
engine, and wished to have a direct connection to the gas 
main. The connection was from a 1^-inch gas pipe which 
also carried the gas to the coffee roasters, and the engine 
was connected to this pipe by a tributary pipe. The 
plaintiffs never worked the engine satisfactorily, and the 
defendant urged that there should be a direct connection 
from the gas main to the engine. When the gas was not 
being used for the coffee roasters the engine worked better. 
There were several other engines of this type working well 
in Cape Town, but they all had direct communication with 
the gas main. The engine was tested at another place 
and went all right. Before trial the parties attempted to 
come to terms, and defendant asked the plaintiffs to connect 
the engine with the gas main direct, but they ^refused to 
do so. 

Searle (Chrdhaniy with him), for the plainti&. There must 
have been a latent defect in this engine. It was not want 
of pressure as the supply of gas was always good. 

[De Villiebs, C.J. : — Must you not show that this was 
not an ordinary Pumell engine ?] 

A seller is presumed to warrant; we have not got the 
article we bargained for. From the evidence it is clear 
there must be some defect in the engine. The defendant 
should have supplied a merchantable article. The actio 
redhtbitoria is the proper one and is now brought. Eeams 
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had a skilled knowledge, and we are therefore entitled to ^^{^ 
lecoTer damages. 
Shell, for the defendant, was not called upon. 

Db Villieks, C J. (after stating the facts) : By our law, 
as by the law of England, if goods are ordered of a manu- 
facturer for a particular purpose known to the vendor there 
is an implied warranty that they shall be fit for such a pur- 
pose. If, however, an article of a definite nature is ordered, 
the manufacturer warrants no more than that the article 
supplied is as fit as any answering the description in the 
order. Even if the vendor is not the manufacturer, and the 
goods are not sold with all faults, or ** voetstoots" there is a 
l^al presumption in our law, differing in this respect from 
that of England, that the vendor warranted them to be free 
from such latent defects as would render them unfit for their 
'ordinary use. This presumption, however, may be rebutted 
by circumstances showing that a warranty was not given or 
intended to be given or by the special terms of the contract 
of sale. 

The defendant, by bis contract, undertook (1) to supply 
the plaintiffs with a ** one-horse power Pumell gas engine," 
and (2) to connect the same with the coffee mill and roasters. 
The contract was partly of sale and partly of the letting of 
services. So far as the defendant undertook to perform 
certain services it is admitted that they were properly per- 
formed. It is contended, however, that the engine, after 
having been used for some time, was found to be unfit for its 
intended purpose of supplying regular motive power for grind- 
ing coffee, and that the plaintiffs are entitled to recover the 
price which they have paid and damages for breach of contract. 

I quite agree that the defendant was bound to supply a 
sound engine corresponding exactly to the description of the 
one ordered. If the plaintiffs had proved that the engine 
actually supplied had inherent defects which are not com- 
mon to the class of engines ordered, and that it was in 
eonsequence unfit for its intended uses, they would have had 
a firm foundation on which to rest their case. But the 
evidence satisfies me that the engine supplied was a sound 
'* one-horse Purnell gas engine," neither better nor worse 
than the ordinary engines supplied by the manufacturers 

Vol. X.— Part II. N 
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M^i«. tinder that name. It had this defect, that it did not work 
Hsiirco.«t. ^^^ sufficient r^ularity in Cape Town owing to the in- 
sufficiency of the gas pressure, but there is no evidence that 
any other engine of that type would have worked any better 
with such insufficient pressure. The defendant was not the 
manufacturer of the engine, but this circumstance does not 
materially affect the present case. He supplied to the 
plaintiffs the very article which they had ordered and 
cannot be made responsible for alleged defects which are 
common to all articles of that class. At all events the pre- 
sumption of warranty, that the engine would be fit for the 
plaintiffs' purpose, is rebutted by the fact that the defendant 
only undertook to supply a particular article of a particular 
manufacture. Having supplied that article he was entitled 
to be paid for it, and cannot be ordered to repay the price or 
to pay damages on its being afterwards found to be, in some 
respects, unfit for the purposes for which it was i*equired. The 
judgment must therefore be for the defendant with costs. 

Buchanan and TJpington, J J., concurred. 

rPlaintift* Attorneys, Tsedgold, McIirrTRE, and Bisset. 1 
LDefendant's Attomeys, Vam Ztl and Buissnfii i. J 



HiRSCH v8. Gill. 
Botmdary — Transfer Deed — Diagram — Boad. 

Where the diagram attached to a deed of transfer does not 
conflict with the description of the hotmdaries given in the 
body of the deed, such diagram affords valuable evidence 
as to the boimdaries of the land tra/nsf erred. 

The owner of land transferred a portion thereof by a deed 
which described su>ch portion as being bounded on the west 
by ^* the remaining extent.** The diagram attached showed 
the middle of a certain main road as the western boundary ^ 
running then where it still runs. Held, in an action 
brought by the owner of such portion against the owner of 
the remaining extent, that the middle of the road is the 
boundary between the two properties. 

1893. Action for a declaration of rights with regard to certain 

— land situated at Muizenberg in the division of the Cape. 
GiiL ' The plaintiff was one Rosa Hirsch, wife of I. Hirsch ; the 
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defendant, James Gill of Muizenberg. Tlie declaration ji^^^w. 
alleged that the plaintiff had received transfer of a fdeee of mr";;^^ 
land situated at Muizenberg on 13th February, 1893, from ^"*- 
one Heiman, in extent 133 square roods. The defendant 
had frequently laid claim to a portion of this ground and 
interfered with the plaintiff's servants while working on the 
property. The plaintiff alleged he had no right to this 
ground, and prayed that he might be interdicted from inter- 
fering with the plaintiff or her servants in the possession of 
her property. The defendant in his plea denied that he 
had laid claim to any portion of the plaintiff's property, and 
craved leave to refer to the title deeds to determine the 
extent and position of the ground. 

From the evidence adduced, oral and documentary, it 
appeared that the land of the plaintiff and that of the 
defendant had previously belonpjed to one Kirsten. The 
main road to Simon's Town ran through this property. In 
1854 Eirsten sold the portion of land lying east of the main 
road to one Francis, whose widow transferred it to one 
Albertyn. In 1882 Albertyn sold a portion bordering on 
defendant's ground to Hirsch ; he again sold part of this to 
one Heiman, who, in 1893, transferred it to the plaintiff, 
Mrs. Hirsch. The transfer deed to Francis described the 
land as '* bounded on the west by the remaining extent,'* 
and this term was used throughout the subsequent transfers 
to denote the western boundary. The diagram attached to 
the transfer deed showed the main road as the western 
boundary. The land on the western side of the road had 
been transferred to various persons and finally became the 
property of the defendant. 

The plaintiff and her husband had sent their servants to 
work on this piece of land next to the road, and defendant 
had threatened to have theni arrested if tliey did not desist 
from working. The defendant claimed the land as his own, 
and had attempted to put up a beacon on the ground in 
dispute. He claimed to be allowed to put it up sixty feet 
on the eastern side of the road. The evidence of several 
persons who had lived in the neighbourhood for many years, 
some having known the road for sixty years, was led, showing 
that the road had not been shifted one way or the other 
during their recollection. 

N 2 
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lu? M. Sheil, for the plaintiff. The transfer deed and diagram in 

flinSTw. ^^^^ ^^® agree. In this point the case differs from Bar- 
rington vs. The Colonial Oovemment (4 Juta, 408), and The 
Beaufort West Municipality vs. Wemich (2 Juta, 36). It is 
quite clear that, since 1854, the road has been considered 
the boundary on the west. 

Searle (Graham, with him), for the. defendant. It is quite 
clear from the evidence that one of the beacons of the pro- 
perty on the west side of the main road stood on Uirsch's 
ground, until removed by him. See Act 7 of 18tl6, § 47, 
pars, (a) and (b), and Jansen vs. Gonradie (1 C. T. L. B. 
226). 

De Villiebs, C. J. (after stating the facts) : The land of 
the plaintiff and the defendant formerly belonged to the 
same owner. The transfer to the plaintiff's predecessor in 
title states that the property so transferred is bounded on 
the west by " the remaining extent." * The defendant is now 
the owner of such remaining extent, and he can only claim 
that portion of tlie original property which remained after 
the rest had been cut off. The body of the plaintiff's transfer 
deed, therefore, does not assist the Court in determining the 
boundary line, and it becomes perfectly legitimate to refer 
to the diagram attached to the transfer deed, in order to 
ascertain what the boundary was intended to be. The case 
of Barrington ?s. Gohnial Government (4 Juta, 408) did not 
decide, as has been sometimes supposed, that the diagram 
can be of no service in fixing the boundaries of land. K 
the diagram is inconsistent with the terms of the grant or 
with the beacons as pointed out at the original measurement, 
then the diagram must yield to the evidence afforded by the 
body of the grant or by such original beacons. But where 
no snch inconsistency exists the diagram affords the most 
Valuable evidence of what was intended to be granted or 
transferred, and more especially in the case of surveys ma^ Je 
since complete accurttcy has been insisted upon in the Deedd' 
Office. In the present case the middle of the Simon's Town 
main road appears on the diagram as the western boundary 
of the plaintiff's property. The evidence satisfies me that 
the road now runs exactly where it ran when the transfer 
and diagram were made. That road, therefore, must, in my 
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opinion, be held to be the true boundary between the two jffJ'i,. 
proper ties^ and the defendant must be interdicted from hi;:^^. 
interfering with the plaintiflTs servants whilst lawfully em- ^^ 
ployed on the plaintifiTs property, which is hereby declared 
to extend on the west to the middle of the road. The • 
defendant must pay the costs of this action. 

Buchanan and Upington, JJ., concurred. 

rVUintUfn AttoriMjr, C. & J. Buissnnci. 1 

Ll>BleiKUnt:'8 Attorney, J. Hamutom Waije£B«J 



JOBDAAN VS. WOROESTEB MUNICIPALITY. 

Danuige — Contributory Negligence — Statutory Duty — Mw- 
feasance — Nonfeasance — Municipality — Street. 

When a legal duty is imposed upon and undertaken by a public 
body or individtuily and no other remedy is expressly 
provided in case of non-^^erformance^ a person who, without 
contributory negligence, sustains damage hy reason of such 
non-performance, is entitled to recover against the public 
body or individual, in the absence of proof thai the duty 
axis impossible offidfilment. 

A public body which undertakes the construction of any work is 
liable for damages occasioned by its misfeasance, whether the 
construction was obligatory or permissive. 

No liability, however, attaches for damages occasioned by the 
non-performance of powers which are merely permissive. 

The W. municipality possessed the power of lighting its streets 
and covering the furrows running along such streets, but 
no obligation was imposed upon it to exercise such power. 
A pedestrian on a dark night fell into a furrow which 
was neither covered nor lighted, and sustained damage 
in consequence. Held, on appeal from the Magistrate's 
Court, that the action brought for such damage had been 



Janes. 

Appeal from a decision of the Besident Magistrate of jo,^«f. 
Worcester. MonidiMaity. 
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1W3. The appellant (plaintiff below) liad summoned the respon- 

^ T— dents (defendants below) to recover the sum of £20 as and 

^unicinSu^ for damages sustained by the plaintiff by reason of his fall 

into a watercourse, under the care and control of the defen- 

* dants as Commissioners of the Municipality of Worcester, 

which watercourse he alleged was not properly guarded and 

fenced. 

At the trial, the plaintiff deposed that he resided in the 
district of Kobertson, but had a house at Worcester. He 
was at Worcester on the 3rd May, 1893, on which day it had 
rained heavily. At about half-past seven in the evening, it 
being then very dark, plaintiff was going to the station, and 
had to pass the Commercial Hotel. The tap of the hotel in 
Tulbagh Street was lighted up, and the light fell across the 
road. The plaintiff noticed a pool of water, stepped aside to 
avoid it, and fell into a furrow, at the side of Tulbagh Street, 
hurting himself and ruining his clothes. The furrow was 
about four or five feet deep. Evidence was given as to the 
damage sustained. Plaintiff admitted he knew of this furrow 
or sluit, but did not know how near it was to the road^ 
Evidence was further led as to the unfeneed state of the sluit 
and its depth, and showing that it was dangerous at 
night. 

The furrow had been in existence since 1849, and ran 
down the side of Tulbagh Street. The furrow was really in 
existence before the street ; Tulbagh Street was made aboat 
fifteen or sixteen years before the date of this case. , A plan 
of Worcester, dated 1857, was produced, and a street was 
shown on that plan running where Tulbagh Street now ran, 
but was not named. When the street was opened for 
traffic, the Commissioners took no steps to fence this furrow* 
A request was made by certain inhabitants to have the furrow 
x^losed, but that was not done. 

The Magistrate found there was contributory negligence on 
the part of the plaintiff, and . gave judgment for the defen- 
dants. The plaintiff now appealed. 

Graham^ for the appellant. Two points arise in this case 
(1) Is the Municipality liable at all ? (2) If so, was there any 
contributory negligence ? There was clearly no contributory 
negligence. Be Koch vs. Town Council of Cape Tojvn (4 Juta, 
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458). If the defence of contributory negligence is raised j^i. 
it must be clearly proved. The furrow here is dangerous, joidjumw. 
and defendants knew of it. The plaintiff was reasonably iiiLdlcdpaiit^ 
careful, and did only what any other prudent man would 
have done. He did not walk into the furrow, but the 
embankment gave way. The defendants had notice of the 
danger of the furrow. The Municipality would clearly have 
been liable if they had constructed the furrow. Manuel vs. 
The Cape Town Municipality (3 Bosc. 2) ; Port Elizabeth 
Mwnicipality vs. Nightingale (2 Searle, 214). See ss. 42 and 
45 of Ord. 9 of 1836, as to liability to abate nuisance. The 
Municipality should have fenced the furrow, there was 
actually a petition to have the furrow closed. This case 
differs from The Liesbeek Municipality vs. Partridge (4 Juta, 
300); in fact, it differs from all our reported cases. See 
Kimberley Toum Council vs. Van Peek (1 App. 101). 

[Dk Yillibbs, C.J. : Is not the case of Cathcart Divisional 
Council vs. Harty* strongly in point ?] 

Innes, Q,C., for the respondents. The Municipality can 
only be liable through the neglect of some duty or some 
negligent or improper conduct on their part. The Munici- 
pality are said to have opened the street ; but what constitutes 
such an opening ? There is no evidence that the Municipality 
did anything, and really no evidence how it came to be a 
street. It is not clear under what statute Worcester was 
constituted. Whether Ord. 9 of 1836, or Act 45 of 1882. 
Both give certain rights of repair to furrows. But there is 
nothing is show this furrow was out of repair, and there is no 
duty upon the Municipality to cover or fence the furrow. 
The cases all show that only where there is a statutory 
duty to fence, the Municipality could be held liable (Vide 
cases quoted supra). The evidence clearly shows and the 
Magistrate has actually found contributory negligence. Such 
a finding should not lightly be disturbed. 

Qraham^ in reply. See Prett's Commentaries on the present 
Laws of England, p. 486, and Wakdin vs. London & 8. W. 
By. Co. (12 App. Gas, 41). 

De Yilliebs, C. J. : The Magistrate has found that there 

♦ 9 Juta, p. 80. 
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^1883^ was contributory nefjligence on the part of the plaintiff, and 
- -r- that there has been no such neffligence on the part of the 
Municr^iit^'^ defendants — the Worcester Municipality — as to render them 
liable to the plaintiff. 

As to the first finding, there cei-tainly is some evidence to 
support it. The plaintiff knew the furrow well, and with 
ordinary care he might have avoided falling into it. His 
friend, who accompanied him, was not called, although his 
evidence woulfl have been most valuable im throwing light 
upon the cause of the accident. 

But assuming that the Magistrate erred in his finding upon 
the question of contributory negligence, the question still 
remains whether the neglect of a clear legal duty has been 
brought home to the defendants. A series of decisions in 
this Court — which it is unnecessary to enumerate — ^has 
established the proposition that a public body which under- 
takes the construction of any work is liable for damages 
occasioned by its misfeasance, and that it makes no difference 
in such a ease whether the construction of the work was 
permissive or obligatory upon such body. In regard, how- 
ever, to nonfeasance, it has been decided, notably in the case 
of Liesheeh Municipality vs. Partridge (4 Juta, 300), that no 
liability attaches for damages occasioned by the non-perform- 
ance of powers which are permissive only in their nature. 
Thus far the law of this country agrees with that of England. 
A divergence, however, does appear to exist in regard to the 
liability of public bodies upon whom the legal duty is cast 
of repairing highways vested in them. In the recent case 
-of Cowley vs. Newmarket Local Board (L.R. App. Cas. 1892, 
p. 345) — to which I referred during the argument — the House 
of Lords held that no action lay against puch a public body 
for damages occasioned by the highway having been suffered 
to be out of repair and in a dangerous condition. The 
decision proceeded upon the ground that, inasmuch as the 
surveyors of highways had been held to be free from liability 
for non-repairs, the public bodies to whom their duties, 
powers and liabilities were transferred were equally free from 
liability. In their judgments, however, the learned Lords 
cast very serious doubts upon the proposition which had been 
advanced in argument that an action lies for an injury 
occasioned by t*»e omission of a duty imposed by law. Iiord 
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Her^cliell, for Instance, says : " Among the duties imposed upon j^^JJJ^ 
the urban authority, was undoubtedly the duty of keeping jo,5aan tw. 
this highway in repair, and it is said that any person injured MuSpST^ 
by the non-performance of a statutory duty, is entitled to 
recover against the person on whom that duty rests. I 
entertain very grave doubts, whether the proposition thus 
broadly stated can be maintained." He then proceeds to 
point out that the Highway Act, which defines the duties of 
surveyors of highways, prescribes the mode of proceeding by 
suinujons before the just'ces, when the duty of repairing the 
highway is unfulfilled, and the liability which is then to attach 
to the surveyor. After the decision of the late Court of 
Appeal in the case of Divisional Cotmcil of Cradock vs. Hume 
(1 App. Cas. 27), no doubt can be entertained as to the 
law of the Colony upon the question left in doubt by the 
House of Lords in regard to English law. Where a legal 
duty is impose I upon, and undertaken by a public body or 
individual, and no other remedy is expressly provided in case 
of non-performance, a person who, without contributory 
negligence, sustains damage by reason of such non-perform- 
ance, is entitled to recover against the public body or 
individual in the absence of proof that the duty was im- 
possible of fulfilment. The omission to exercise a permissive 
power has been held not to constitute otdpa in its legal sense. 

The omission, however, to perform a duty which has been 
expressly imposed by the Legislature and which is capable 
of performance, is as much a Mdpa as misfeasance in doing 
a work voluntarily undertaken, and the principles of the 
Aquilian law have been held in this Court to be as applicable 
in the one case as in the other. 

In the present case, neither the Municipal Ordinance nor 
the Municipal Regulations impose upon the defendants the 
obligation of covering the furrows or lighting them at night. 
If the defendants had constructed the furrow in question, the 
contention would have been legitimate that they ought to 
prevent it from being a source of danger, but the furrow was 
there before the Municipality came into existence. The utmost 
that can be charged against the defendants is that they have 
iailed to exercise the powers which they undoubtedly possess 
for preventing pedestrians from falling into the furrow. In 
the absence, however, of proof that they have failed to 
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JttSa perform any obligations imposed upon them by law, no 
Joi^ium M liability attaches to them, and the appeal must be dismissed 
ulSS^. with costs. 

Buchanan and Upington, JJ., concnrred. 

tAppellanf^ Attorneyf, Fairbbidox k ABDEBifZ.1 
Reepondenta' Attorney, C. C Sii<B£Bbau£B. J 



Aarans v8. Exoelsiob Benefit Society. 

Benefit Society — Sick pay — Negligence. 

The plaintiff having heen disabled from doing work for twdve 
days by sickness claimed sick pay from the defendant 
Society to which all fees due hy him as member had heen 
duly paid. The sickness ivas caused hy an assauU 
committed upon him for which he had given some 
provocation. Held, that the mere fact of iiis having 
given such provocation did not deba/r him from receiving 
his sick pay. 

1898. Appeal from a decision of the Acting Resident Magistrate 

jonea. of Cape Town. 

'^SSdor The defendants (now respondents) had been summoned 
fienefit Society, j^^ ^^ plaintiff (now appellant) in their capacity as trustees 
of the « Excelsior Benefit Society, No. 2 " of Cape Town, for 
the payment of the sum of £1 10s. alleged to be due to the 
plaint]^ who was a member of the said society, as and for 
sick pay under the rules of the society. The defendants 
pleaded that the illness or incapacity of the plaintiff was 
brought about by his own wilful act in fighting with another 
.man, and he was therefore not entitled to any pay under the 
rules of the society. 

The plaintiff alleged he had been a member of the society 
since 1884, having already paid £18 in fees. He met a man 
named Chapman who spoke to him about the theft of 
something. Plaintiff replied that if he (Chapman) said such 
things and could not prove them he would go to the break- 
water. Thereupon Chapman assaulted him, and he was laid 
up in consequence for twelve days. He did not strike 
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Ohapman. Chapman was not to be found, but he (plaintifi^ jnnfa. 
bad lodged a complaint against him at the police station. j^;;~^ 
He denied having provoked or struck Chapman. He BeMSrsSStr, 
claimed nnder rule 21. Medical evidence was given as to 
plaintiff's condition to the effect that he was laid up and 
incapacitated &om work for twelve days. Evidence of the 
assault was given, and further evidence that plaintiff had 
shaken his fist in Chapman's face and that they then fought, 
but plaintiff subsequently ran off. The plaintiff had never 
beeu prosecuted for assault and Chapman had apparently 
disappeared. Aarans had been summoned before an arbitra- 
tion committee (rule 27); one trustee wished to pay the 
amount, the others refused. 

The case was dismissed, and the plaintiff now appealed. 
The Magistrate, in his reasons, stated he believed plaintiff 
provoked the assault and that he was the cause and origin 
of the fight ; thus had brought the illness on himself. He 
was not entitled to recover any amount from the society. 

The rules of the society laid down : — 

''II. 8. 1. This society shall have for its objects the raislDgof funds . . • 
for rendering a^i stance to members when sick and unable to follow their 
usual employment." 

''XXl. 8. 1. The amount to which members are entitled is — all male 
members receive 28. 6d, a day.'* 

''Sect. 2. The amount shall be paid . • ; always provided that the 
illness of the member be not occasioned by immorsl conauct. 

^* XXIY. Any member committing suicide shall in no case receive any 
benefit whatsoever from the funds." 

** XXYIL 8. 7. Any member committing any offence not provided for 
by these rules, bis or her case may be tried by a duly summoned arbitra- 
taoQ committee upon its merits, and be fined in accordance with the 
committee's decision, which in all cases shall be final and binding on all 
concerned." 

" Sect. 8. Members feeling aggrieved by such decision might appeal to 
the parent lodge." 

IrmeSy Q.C.. Eule U. of the society clearly shows its 
objects. Sick benefits must include sick pay for incapacity 
arising through accident as well as illness. In Rule XXI. § 4, 
'^ accident " is alluded to as entitling sick pay. The Magis- 
trate dismissed the claim on the ground that plaintiff had 
taken part in a fight and got himself injured. The doctrine 
of contributory negligence does not apply in such a case. 
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joM a. ^* ^ ^^ *^® ^™® footing as accident inBurance. May, on 
Au^M. Insurance (vol. 2, § 530). If the society wished to guard 
BeJ^ts^S^. i^U against reckless conduct of its members it should have 
done so by rule as it has done in the case of suicide, criminal 
conduct, and immorality. The allegation of criminal conduct 
is not proved ; the plaintiff was not prosecuted, and he laid a 
charge against Chapman, who, he alleges, assaulted him. 
The doctrine that a man should not benefit by his crime 
should be carefully and strictly applied. Cleaver vs. The 
Mutual Beserved Ftmd Life Inmranee Assoeiaiion (Q. B. Div. 
1 [1892] 147). Criminal conduct must be clearly proved. 

Searle, for the respondent. As to the fight there is a 
direct conflict of evidence. Two impartial witnesses say it 
^as plaintiff's fault. The Magistrate evidently believed 
these two. A person who deliberately puts himself in this 
position U not entitled to recover. This U not on the sa^ne 
footing as an insurance company. A benefit society does 
not. trade for profits ; it is for the relief of deserving poor, 
and they subscribe for the purpcjse of aiding persons struck 
down by illness or accident not caused by themselves. See 
preamble to Act 7 of 1882. Act 5 of 1892 has the same 
with further objects. Rule 26 debars the plaintiff from 
recovering, as it was ** his wilful act." Where a man goes 
out of his way to attack another he must expect the natural 
result The maxim. Volenti non Jit injuria is almost 
applicable; his conduct exactly amounts to fraud. If he 
cut off his hand he could not recover. Mere negligence 
would not vitiate an insurance policy, and this altogether 
differs from insurance. The mere fact of Chapman not 
being produced is immaterial. The plaintiff must prove bis 
case fully; he brought this injury upon himself. The 
trustee was willing to pay because satisfactory evidence was 
adduced before the committee which sat under rule 27, 
§§ 8 aud 7. The injury was the necessaay result of his act> 
and this act was equal to fraud. 

De Villiebs, C.J.: The plaintiff, as member of the 
Excelsior Benefit Society, has duly pcdd all the fees in 
consideration of which the society undertook to pay him the 
sum of 28. Qd. a day in case of his becoming incapacitatedf 
by reason of illness, from doing his daily work. He was so 
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incapacitated for a period of twelve days, but in answer to 1893. 
his claim for £1 10«. the society say that his illness was — ' 
broneht on by his own wilful and wanton act in fighting ExoeWor 
With a man named Chapman. If he had been convicted of 
an offence which necessarily occasioned his illness, or if snch 
an offence had clearly been brought home to him, it would 
have become necessary to consider whether the commission 
of such an offence debars him from recovering his sick pay. 
Bat he has not been convicted of any offence and the 
evidence does not satisfy me that if he had been prosecuted 
he would have been convicted. So far from being pro- 
secuted, he himself laid a charge of assault against Chapman, 
who could not, however, be found. The utmost that has 
been proved against the plaintiff b that he had given some 
provocation for the assault committed upon him by Chapman, 
bat the provocation was not of a criminal nature. The 
Magistrate, however, held that the plaintiff's sickness had 
been caused by his own negligence, and that, inasmuch as it 
was not the *' act of God," the plaintiff was not entitled to 
recover. I wholly dissent from this view. There is nothing 
in the regulations which would justify it, and, in the absence 
of such a regulation, the plaintiff is entitled to receive the 
benefit of the stipulated contribution. If his own negligence 
is to deprive a member of relief there would be many cases 
in which the objects of the society would be entirely 
frustrated. A member's illness might be caused by 
negligent exposure to inclement weather, and, if the defen- • 
dant' s contention is correct, he would have to suffer the 
consequences of his indiscretion without hope of relief from 
the society. The appeal must be allowed and judgment 
entered for the plaintiff for the amount claimed with costs. 

Buchanan and Upington, J J., concurred. 

TAppellant's Attorney, C 0. Stlbvebauer. 1 
LBespondent's Attorney. 1>. Tknnaht. Junii.J 
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Sellar Brothers vs. Clabk. 

Partnership — Dormant partner — Anonynuyus partners — 
Insolvency — Proof. 

Ooods having heen supplied by the plaintiffs to one Jf., upon 
his credit alone, and in ignorance of the fact that Ote 
defendant was a dormant partner of his. Held, thai the 
hare fact of such partnership having so existed does not 
eniiUe the plaintiffs to recover the price of the goods from 
the defendant. 

1893. Special case stated for the decision of tlie Court 

— The plaintiffs carried on business in Cape Town, and the 

M. dark, defendant was an hotel-keeper there. 

On November Srd, 1891, one Miles entered into an agree- 
ment with one Damm, whereby Miles hired from Damm 
certain hotel premises known as the Albion Hotel, belonging 
to Damm, and on November 10, 1891, a supplementary 
agreement was entered into between the same parties. The 
defendant and one Madsen became sureties for rent due 
under the above lease. 

Miles entered into possession of the above premises under 
the agreement and carried on his business there. 

Thereafter, in November, 1891, Miles entered into an 
agreement with the defendant, whereunder the defendant 
became a partner with the said Miles under certain 
conditions. The defendant supplied money referred to in 
the deed of agreement This agreement was not signed 
until March, 1892. 

The licence for the hotel remained in Damm's name. 

In or about November, 1891, Miles issued a notice in the 
public papers saying that the Albion Hotel business was 
under his management, but no notice of the agreement 
between Miles and the defendant was ever given. 

From May, 1892, to the end of October, 1892, the plaintiffs 
supplied Miles with goods for the purposes of the hotel 
business and received certain payments therefor from 
Miles. At the end of October, 1892, there was owing to the 
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plaintiffs a sum of £30 19«. dd. on the above account. In i8»3.^ 
the above transactions the plaintiff dealt solely with Miles. geHarBrothew 

On 10th September, 1892, the defendant gave notice as *«• t3»rk. 
he was entitled to do, to Miles, that the agreement between 
them was cancelled. Miles not having kept to the terms 
thereof. 

The plaintiffs presumed, when they commenced to supply 
goods to the said Miles, that he was connected with or 
supported by, some other person in the hotel business, but it 
was not until after the cancellation mentioned, and after 
Miles had ceded his lease to the defendant, to wit in 
November, 1892, that the plaintiffs became aware of the 
agreement of partnership, or of the fact that the defendant 
had, at any time, any interest in the business. 

The defendant never received during the existence of the 
said agreement, any moneys from Miles, nor any profits or 
benefits from the business, but the business ended in a loss. 

Owing to the unsatisfactory state of the business, the 
defendant, as he was entitled to do, took over the lease of 
the business and such stock as was on the premises, the 
Talue of which was £33. 

In addition to the amount advanced to the said business 
by the defendant, Miles owed him £35 for money loot, and 
the said amount of £33 was taken in reduction of defendant's 
claim. 

There were outstanding debts due to the business 
amounting to £60, but the defendant did not intend to 
make any claim in respect thereof. 

Miles was not in a position to satisfy the plaintiffs' 
claim. 

The plaintiffs contended that defendant, being a partner 
in the said business with Miles, and the business having 
been carried on for their mutusd benefit, the defendant was 
liable for the balance of the account due. 

The defendant contended he had not made himself liable 
in any way, and the parties prayed the judgment of the 
Court upon their respective contentions. 

Qraham, for the plaintiff. The case is clearly within that 
of Watermeyer vs. KerdeVs Trustee (3 Menz. 424). See also 
Yander Linden (p. 575). It can be distinguished from the 
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j^u^a. case of Guardian Assurance and Trust Co. vs. Lovemore's 

SeUar"Sithei» ExecutoT (5 Juta, 205). The defendant Las taken over 

M. curk. everything belonging to the partnership ; he cannot do this 

and not be liable for his debts. By § 9 of the agreement 

he agrees to pay the partnership debts. 

[De Villiers, C.J. : But what privity was there between 
Clark find the plaintififd ?] 

See Lamb Bros. vs. Brenner (5 E. D. C. 152). The 
partnership iu tlds case is not disputed. Pothier on Partner- 
ship (2. 61 & 6. 102). Miles was dealt with and the parties 
assumed there was some one supporting him. The money 
was advanced to both parties. Since the defendant has 
recovered out of the funds he should be liable fur debts. 
Intention of parties was that it should be an ordinary 
partnership. 

SearUy for the defendant. This case is entirely met by 
decided cases, especially by the case of Oua/rdia/n Assurance 
and Trust Co. vs. Lovemore's Executor (5 Juta, 205). The 
plaintiffs knew nothing of the partnership ; they prebumed 
he was supported by some one. They chose to deal with 
Miles alone and give him credit. See Voet (17. 2. 13 & 
17. 2. 15). In Lamb Bros. vs. Brenner, credit was given 
also to the defendant. 

Graham^ in reply. We sue Clark because the debt was 
contracted by Miles for the benefit of the partnerehip. 
Clark would have received a benefit if there had been any 
profit. 

Db Villiers, C.J. : It is clear from the special case that 
the plaintiffa supplied the goods to Miles upon his credit 
only, and in ignorance of the fact that he ha<J entered into 
partnership with the defendant. There was no privity of 
contract, therefore, between the plaintifls and the defendant 
entitling the former to sue the latter for the price of the 
goods. The bare fact that the defendant was a partner of 
Miles at the time when the goods were supplied to Miles for 
the benefit of the partnership is not sufiScient to give the 
plaintiff the right to sue the defendant. Upon this point, 
I need only refer to my judgment in Guardian Assurance 
Co. vs. Lovemore's Executor (5 Juta, 212). It would have 



Digitized by VjOOQIC _ 



171 

been diflferent had the estate of Miles been sequestrated as jaaa'j. 

insolvent, for then the provisions of the insolvent ordinance seUirlSpothert 

would have come into operation. That ordinance makes ^' ^^^^• 

no distinction between known and dormant partners, and 

confers on the creditors of an insolvent partnership estate* 

the full right of obtaining satisfaction from any partner. 

They may apply for the sequestation of the separate estate 

of any such partner (sect. 9), and having succeeded they may 

prove and rank upon his separate estate for any deficiency 

in the partnership estate, the only limitation being that 

the creditors of such separate estate shall first have been 

satisfied (sect 84). And in regard to a solvent partner it 

was held in the case of WcUermeyer vs. KerdeVs Trustees^ 

(3 Menz., 434), that even if he is an anonymous partner, he 

cannot claim out of the assets of the partnership estate 

payment of debts due to him individually until all the debts 

doe by the partnership are first discharged. In the present 

case the partnership resulted in a loss, and no question arises 

whether the defendant is entitled to recover anything from 

the business in competition with the plaintiff. The special 

case states that Miles is not in a position to satisfy the 

plaintiff's claim, but there is no allegation that his estate has 

been sequestrated as insolvent In the absence of such an 

all^ation, I am of opinion that the defendant's contention is 

correct and that the plaintiff is not entitled to recover. 

Buchanan, J. : I concur in holding that judgment should 
be in favour of defendant's contention. What the effect of 
sequestration might be it is not now necessary to decide. 

Upington, J., concurred. 

niatatilTs Attorneys, J. & H. Reid & Nephew. t 

Lnefenduit's Attorneys, Tbedgold, MoInttjub k Busvr. J 
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1893. 
May IT. 
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Hnman m. 

Human's 

Execaton. 



Human vs. Human's Exegutobs. 

Will — Construction — Heirs — ^'Children a/nd Orandchildren^ 
— Succession per stirpes — Legitimate portion. 

A testator ly his wiU appointed his children and grandchildren 
as his heirs. Held, that, in the absence of any other 
indication to the contrary in the will, the children of those 
of the testator* s children only who predeceased him^ mud 
he deemed to have been included in the term ** grandr 
children** 

By a codicil the testator instituted the children of his son J. as 
heirs in his stead, and directed that J. should draw only 
the interest on the amov/nt, which would have devolved on 
him as heir. After the testator*s death in 1872, Jl 
claimed his legitimate portion, which was paid to him by 
the executors. 

Held, that upon J.*s death his children were entiUed only to the 
balance of his inheritance, after deduction of his legiti- 
mate portion. 

This was an action brought to have the liquidation and 
distribution account in the estate of the late Dirk Cornells 
Human amended and a proper account filed. 

The declaration alleged that the plaintiff was the son of 
the late J. F. Human and grandson of D. C. Human ; the 
defendants were the executors testamentary of the said late 
D. Gj, Human, In 1860, D. C. Human made a will by which 
he appointed as heirs his children and grandchildren in the 
following terms : — " And now proceeding to the election of 
heirs, I, the testator, declare hereby to nominate and to 
appoint my children and grandchildren to be my sole and 
universal heirs, and by predecease of one or more of them, 
then their lawful descendants by representation." In 1870, 
the testator executed a codicil whereby he declared " to pre- 
legate and institute the children of my son, J. P. Human, as 
heirs in his stead, and by predecease of one or some of them, 
then their lawful descendants by representation, it being my 
will and desire that the inheritance devolving upon my son, 
J. F. Human, shall be placed in the Guardians' Fund for 
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their account, and the said J, P. Human shall draw the ji®*^ 
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iuterest thereof during his lifetime." The testator died in J«ne^e, 
1872, leayiog certain childreu, grandchildren whose parents 
were liTing, and grandchildren whose parents had pre- 
deceased him ; and at that time J. P. Human was living and 
five cliildren of his, including the plaintiff, who was born in 
1863. The said J. P. Human refused to abide by the terms 
of the will, and elected to claim his legitimate portion 
which was paid out to him, viz., the suAi of £341 38. 9d, 
The defendants, as executors, liquidated the estate and filed 
certain accounts, showing the amount of £3908 2$. Hid., 
less the said sum of £341 3s. 9d., available for distribution. 
In these accounts the executors awarded certain sums to the 
children of the testator per capita, and to his grandchildren 
whose parents had predeceased him, but they did not award 
any sum to the plaintiff in terms of the will, but in terms of 
the codicil the defendants awarded a certain sum to the 
children' of J. P. Human, including the plaintiff, and 
deducted therefrom the legitimate portion claimed as afore- 
said. The plaintiff claimed that by virtue of his being a 
grandchild of the testator he was an heir ; that by virtue of 
the terms of the will all children and grandchildren of the 
testator living at his death were entitled to share equally as 
heirs ; and that the executors were bound to award to the 
five children of J. P. Human, his full share without deducting 
the legitimate portion. 

The defendants alleged in their plea that when the plain- 
tiff's father repudiated the will his legitimate portion was 
paid him, that was deducted from what would have been 
due under the will, and the balance paid into the Guardian's 
Fund, interest having been paid on that amount up to the 
date of the death of the plaintiff's father in 1893. They 
further alleged that plaintiff became of age in 1884, and 
was now barred from disputing the account. 

The plaintiff deposed that he was son of J. P. Human 
and g:randson of the testator. He had known nothing of the 
will or the account filed until 1893 (March). At the time 
of testator's death his father had four children ; at his death 
he left thirteen. In 1886, he signed ^ power to draw his 
inheritance. He gave it to his agent. He then heard he 
could not get the inheritance. His father drew the interest 

o 2 
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mJS^it. during his lifetime on tlie amount in the Guardians' Fund. 
June •. Th3 evidence as to the filing of the account bore out the 
^SJ?n?' statements in the pleadings. 

Execotora. 

Juta, for the plaintiff. The will is quite clear as it stands. 
The legitimate portion must be paid out before the shares 
of the heirs can be ascertained. 

Searle {OraJiam^ with him). In order to find testator's 
intention we must read the will and codicil together. 
Judging from his age and the number of grandchildren (22), 
he could not have intended they should all be called as 
heirs simultaneously. He could not have intended the 
grandchildren whose parents were alive to succeed. The 
will being obscure the codicil must be looked to for the 
explanation. See Van Schoor's Trvstee vs. Mvller's Executor 
(3 Searle, 131) ; Breder vs. Kotze (2 Menz. 444) ; Wentzel vs. 
Brink's Execvior (9 Juta, 328); Vcm Leeuwen Cena. For. 
(3. 5. 34.) ; Voet (28. 5. 17. and 20.) ; Neostad. Dee. Our. (15.) ; 
Groiius' Introduction (2. 18.. 22.) with Schorer's Note (137). 

Juta^ in reply. See Pretorius vs. Pretorius (2 Juta, 293), 
as to what included in term children. 

De Villiers, C.J. : The testator by his will appointed his 
children and grandchildren as his heirs, and, on predecease of 
one or more of them, their lawful descendants by representa- 
tion. The main question to be determined is whether he 
must be deemed to have intended to institute his children and 
grandchildren as simultaneous or as successive heirs ; in other 
words, whether all the testator's grandchildren were intended 
to be instituted, or only those whose parents, being children 
of the testator, had predeceased him. By a codicil to his 
will the testator instituted the children of his son, Johannes 
Human, as heirs in his stead, and directed that his said son 
should draw only the interest on the amount, which would 
have devolved on hira as heir. After the testator's death, in 
1872, his son Johannes claimed his legitimate portion. The 
defendants, ^ executors, accordingly paid him the legitimate 
portion, and awarded to his children, of whom the plaintiff 
was one, the balance only of Johannes' share, after deductioa 
of such portion, and .paid such balance into the Guardians' 
Fund. The executors, moreover, treated only those grand- 
children of the testator whose parents had predeceased him 
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as heirs, together with the children of those of the testator's ^^i. 
ohildren who had predeceased him per stirpes. Jnne^e. 

The plaintiff objects to the liquidation account on the ^J^Jn?' 
groond that he and his brothers and sisters ought to have 
been treated as heirs together with the testator's surviving 
children, and that, in addition to such inheritance, the 
executors oaght to have awarded to them the full inheritance 
which would have devolved on their father without any 
deduction of the legitimate portion. 

The question whether the testator intended to institute as 
his immediate heirs all his grandchildren, including those 
whose parents survived him, is one of construction. Prima 
faeiey there would seem to be a strong probability that the 
testator could not have intended to make the children of his 
surviving children heirs, together with their parents, and to 
place them on eiLactly the same footing as the children of 
his predeceased children. If, however, the language used by 
him leaves no doubt that such was his intention, the Court 
would have to give effect to it, whatever a priori probability 
there might exist in favour of the opposite view. But the 
language is not so precise as to leave no room for serious 
doubt as to what the testator really intended. That being 
80, the Court is entitled to call in aid any canon of con- 
struction that has been established by decided cases or by 
the Dutch authorities. No decided case of our South 
African Courts has been quoted, but the case of Van Zyl vs. 
Van Swanenburgy decided by the Court of Holland, on 
30th April, 1659, is quite in point. In that case the testator 
had appointed as his heirs the children and grandchildren of 
one Blommendaal, and it was held that, in the lifetime of 
such children and grandchildren, the children alone weret 
called to the inheritance to the exclusion of the grand- 
children, who were considered only to. have been called ia 
the case of the predecease of their parents. Van Leeuwen 
cites this case in his CommerUaries (3. 8. 18. C. J. Kotze's 
transL), and adds that if children are instituted together 
with their parents, as if the testator says, ** I appoint John, 
his children and further descendants, as my heirs," it is not 
considered that they are all called together to the inheritance, 
but the one before the other, and on iailure or predecease of 

one the otlier comes in his place by substitution. And in 
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M^i7. h^^ Cenawra Forenm (part I., bk. 3, a 5, § 34), the same 

Janets. leamed author says : — *' Where a person has at the same 

HmSf^?' tii»© instituted his children and grandchildren, or his 

Exeoatore. brothers and their children, such children and grandchildren, 

or brothers and their children, as the case might be, will, in 

case of doubt, succeed, not simultaneously but successively, 

nor m capita but per sltirpesr As I have already remarked, 

the terms of the will leave the matter in doubt, and adopting 

therefore the rule of construction recognised in Holland, I 

am of opinion that the executors were right in not treating 

the plaintiff and his brothers and sisters as heirs under the 

will, their father, Johannes, having survived the testator. 

I am further of opinion that, by bis codicil, the testator 
intended to institute the children of Johannes as heirs in 
respect of their father's share only. The usufruct of that 
share was reserved for Johannes during his lifetime. He 
claimed, as he lawfully might under the old law, that his 
legitimate portion be paid to him, and, inasmuch as the 
testator had not put him to his election to take either the 
usufruct of the whole inheritance alone or his legitimate 
portion alone, the executors were justified in paying him his 
legitimate portion, and the balance into the Guardians' 
Fund for the benefit of his children. The plaintiff objects 
to the award of such balance only. If more is to be awarded 
the required sum would have to be deducted from the in- 
heritances of the other heirs, and there is no authority to 
support the adoption of such a course. The testator's 
children took their inheritances in equal shares, and if cHie 
of them claimed his legitimate portion, those only who were 
by the codicil substituted in his place as heirs can suffer by 
tl)e claim. 

The judgment of the Court must, therefore, be for the 
defendants with costs. 

BuOHAKAH and Upington, JJ., concurred. 

r PlaintifTs Attorneys, Fiwdlay & Tait. T 

LDefendants* Attorney, G. Mohtoomsrt Walker. J 
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IBertram v8. Wood. 
Res judicata — MagistrcUe^s Jurtsdidion — FtUure rights. 

The reqwisites of a valid defence of res judicata are that the 
new demand must be for the same thing that has already 
been finally adjudicated upon^ tha^ it must be for the same 
cause and between the same parties. 

Wherey in on action for interest on a bond or rent under a 
UasCy a defence has been raised virtually claiming a 
declaration thai the bond or lease is invalid^ a decision 
upon such claim would be res judicata between the same 
parties in an action for stJbsequent interest or rent when 
the same defence is raised on the same gr&tmds. 

In an action for rent in a Magistrate's Court it is not competent 
for the defendant to claim such a declaration which would 
be binding on the plaintiff in future. 

H is, however y a general principle thai a Magistrate has no 
jurisdiction to try a claim to which a bon& fide defence 
is taken having the effect, if valid, of extinguishing the 
plaintiff's claim and involving the decision of questions 
beyond his ju/risdiction. Held, therefore, that a Magis- 
trate's Court has no jurisdiction to try a daim for rent 
on an agreement of lease without actual occupation, 
where a bon& fide defence is taken denying the validity 
or existence of such agreem^ent. 

Appeal from a decision of the Besideut Magistrate of is^s. 
Qaeenstown. ISSe"* 

The plaintiff in the Court below (now appellant) bad 
summoned the defeudant (now respondent) to show cause 
why he should not be compelled to pay him the sum of £5, 
rent owing in respect of certain premises in Queeustown for 
the month of February, 1893, and also the sum of £7 l^s. 4id. 
as and for Divisional and Municipal rates assessed upon the 
premises during 1892, which plaintiff was compelled to pay 
but which it was agreed should be paid by the defendant. 
The defendant pleaded that he never occupied the premises 
during Februaryi and that he had given due notice that he 
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kT\9 would qnit the premises on Slst January, 1893. He denied 

joiwe. 1^11 liability for the rates. 

Prom the evidence adduced at the trial, it appeared that 
the plaintiff had let, and defendant hired the premises in 
dispute on the 15th February, 1890, for a period of two years 
to expire on the 1st March, 1892. The terms of that lease 
were that a rental of £5 per month should be paid, and that 
the lessee should pay the divisional and municipal rates. 
In February, 1892, the lease then having almost expired, the 
plaintiff called on the defendant to arrange about a new 
lease. This agreement plaintiff alleged was made verbally, 
and was submitted to the defendant in writing fo£ his 
signature. The agreement was to be for a term of five years, 
from the 1st March, 1892, with other conditions. For 
certain reasons the defendant had given notice that he 
would quit the premises at the end of January, 1893, and in 
February, 1892, he had written saying he was to be con- 
sidered a monthly tenant only. The verbal arrangement 
was then made. The plaintiff had signed a memorandum 
of agreement of lease and left a copy with defendant to be 
signed, but he (defendant) had never done so. The defen- 
dant occupied the premises up to the end of January, 1893. 
At the end of February, 1893, the plaintiff sued for the rent. 
In the course of his evidence, he paid : ** My claim for rent is 
on a lease which has still to run for four years. I intend to 
claim rent from the defendant month by month until the 
lease expires." The defendant's agent then applied that 
the case should be dismissed as being beyond the Magis- 
trate's jurisdiction. The evidence of the defendant was 
then heard, and he denied that the agreement was ever 
completed. The Magistrate decided he had no jurisdiction 
and dismissed the case. Plaintiff now appealed. 

SeoHe^ for the appellant. The Magistrate was wrong in 
deciding as he did, for the only point was : '' Was the rent 
due under the lease ? " The summons, I admit, is not in 
that form, but it is admitted for the respondent that the 
claim must be considered as such. It is a claim for use and 
occupation. See Wienand vs. Goldschmidt (5 E. 1). C. 257), 
especially the remarks of Barry, J.P., at page 259. Future 
rights do not apply. If the lease be put out of the case then 
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the plaintiff must get jadgment for £7 odd, which the Mlfli. 
defendant promised to pay. Lin4&nberg vs. Bosmcm (1870, J™ «• 
Buch., 57); Taylor vs. Hawpt (5 Juta, 22). The defendant ^^'''' 
woold not be barred by a judgment of the Magistrate in this 
case from testing the validity of the lease in any Court that 
had jurisdiction to decide it. It would not be res judicata. 
See Burge (vol. 3, p. 1038). Future rights refer to a 
question of Status. Examples are given in the Statute, and 
they are the guides as to what would fall under the section. 
BiversdaJe Divisianal Oau/ncU vs. PietMar (3 Juta, 252) ; 
De Wet vs. Jooste (9 Juta, 239); Bendwdldson vs. Weiss 
(Buch., 1875, 150). An action for rent oonld not be met in 
fatnre months by his answer of res judicata. 

Graham^ for respondent The whole and real point at 
issue was the validity of the lease, though the summons was 
nominally for use and occupation. The cases of De Wet vs. 
Jooste (9 Juta, 239), and Wienand vs. Qoldschnddt (5 E. D. C, 
257), are directly in point. There were different and further 
questions involved in Taylor vs. Hav(pt (5 Juta, 22). Ahner 
Major vs. Makettra (1 E. D. C, 47). In Lindenbsrg vs. 
Bosnian there was no defence, and it appears a bond was in 
dispute, but that point does not seem to have been relied on, 
and the case of Vermadk vs. Cruywagen (3 Menz., 465) was 
not mentioned, and is in direct conflict with it. The Magis- 
trate was justified in taking cognizance of the exception after 
the defendant had joined issue. 

Seoflrle^in reply. 

CW. adv. wJL 
Posted, (June 6th). 

De Yilliebs, C. J. : The plaintiff sued the defendant in the 
Magistrate's Court, Queenstown, for £5 as rent for the month 
of March, 1893, in respect of premises alleged to have been 
let to the defendant under an agreement for a five years' 
lease and for rates and taxes alleged to be due by the 
defendant for the year 1892. The defendant pleaded what 
appears to me to have been a perfectly bona jide denial of 
the agreement and excepted to the Magistrate's jurisdiction 
on the ground that the action was one whereby rights in 
future could be bound. The Magistrate decided that he had 
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[a^^9. ^^ jurisdiction and against this decision the plaintiff hai 



appealed. 



May 19. 
Jaue 6. 

^ woS.'* ^ cannot assent to the view that the action was one 
whereby rights in future could be bound. Such rights 
would only be bound in case a judgment in r^ard to one 
month's rent could be pleaded in bar to an action for 
subsequent rent by means of the exceptio rei jvdtGoUs. By 
the law of England the requisites of such a defence are tiiat 
the judgment relied upon must have been between the same 
parties and that the same point must have been at issue as 
in the suit in which the defence is pleaded. Under our law, 
however, there is a third requisite, namely that the same 
thing must have been demanded. 

It is laid down in the Digest (50. 17. 207.) as a rule of law 
that a matter once adjudged is accepted as the truth — rss 
judicata pro verUate aceipUvr. The meaning of the rule is 
that the authority of resjttcUeata induces a presumption that 
the judgment upon any claim submitted to a competent 
court is correct and this presumption being Juris et de jwrt, 
excludes every proof to the contrary. The presumption is 
founded upon public policy which requires that litigation 
should not be endless and upon the requirements of good 
faith which, as said by Qaiw (Dig. 50. 17. 57), does not 
permit of the same thing being demanded more than onoe. 
On the other hand, a presumption of this nature, unless 
carefully circumscribed, is capable of producing great 
hardship and even positive iDJustice to individuals. It is in 
order to prevent such injustice that the Boman law laid 
down the exact conditions giving rise to the exceptio rei 
judicatm. These conditions are thus summed up by 
Vinnius (4. 13. 5.). Msec autem exceptio non oditer agenU 
ohskU quam si eadem qtuestio inter easdetn peraonas revocetwr; 
itaque ita denmm noeet 8i omnia mmt eademy idem corpuSy 
eadem quantitas^ idem jus ; eadem canjisa petendiy eademque 
conditio personarum. In Grotius' Introduction (8. 49., 
Schorer's note, Maasdorp's translation), the rule is pithily 
stated as follows : '^ The exception holds whenever the same 
thing, with respect to which a judgment having the force of 
a final or definitive senten(*e has been given, is again 
demanded by the same plaintiff of the same defendant and 
upon the same grounds. The same thing is understood to 
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indnde the case where, the whole having been first ^,^19. 
demaodedy a part is afterwards claimed." Voet (44. 2. 3.), Jon® «• 
says: •'Under no other circumstances is the exception ^^woS.**' 
allowed than where the conclnded litigation is again com- 
menced between the same persons, in regard to the same 
thing, and for the same cause of action, so much so, that if 
one of these requisites is wanting, the exception fails." He 
then gives examples of the same thing being claimed, in 
every one of which the thing so claimed formed part of the 
original claim. For instance, where judgment has been 
pronounced upon a claim for a female slave it binds the 
parties in an action for the subsequent progeny founded 
upon the same cause of action. The ca^e of interest on a 
debt is referred to hjUlpian (Dig. 44. 2. 23.), who says that, 
if snch interest has been claimed and judgment given 
thereon no fear need exist that the exeeptio ret jvdicaim 
would be prejudicial in an action for the principal, for, adds 
he, it would nut be competent to plead the exception, and, if 
pleaded, it would be of no avail. A fortiori judgment upon 
a claim for twelve months' interest would not be res fudiecUot 
in an action for twelve subsequent months' interest, nor 
would judgment upon a claim for one month's rent neces- 
sarily be res judicata in an action for subsequent rent. This 
latter point was decided in the case oiJ)e Wet vs. Jooste 
(9 Juta, p. 239). If, however, the defendant by his defence 
luts, in ejSect, claimed a declaration that the bond or the 
lease, as the .case might be, was itself invalid, a decision 
upon such a claim would thereafcer be binding between the 
same parties. 

In the Magistrate's Court however it would not be com- 
petent for the defendant in a cas<^ like the present to claim 
a declaration which would be binding on the plaintiff in the 
future. A judgment in respect of one month's rent would 
not be res judicata in an action for subsequent rent, and on 
the other hand the Magistrate would have no jurisdiction to 
decide a claim advanced by the defendant in respect of the 
validity of the lease involving a rental of £60 per annum. 
The action, therefore, is not one whereby rights in future 
could be bound. But it does not follow that the Magistrate 
would have jurisdiction. The general principle is well- 
established that a Magistrate has no jurisdiction to try a 
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jg^\^ claim to which a bond fide defence is taken, having the 
juM •. eflfeet, if valid, of extinguishing the claim, and involving 
^^^^^^^ questions beyond his jurisdiction. Thus in Brady vs. Miehid 
(3 Juta, 179), the claim was for a liquid debt of £30, and 
the defence was that the defendant had a counter-claim for 
a liquidated debt which extinguished the plaintiff's claim, 
and that such counter-claim was in excess of the Magistrate's 
jurisdiction. This Court held that the Magistrate had pro^ 
perly refused to try the case. Where, however, the defence, 
even if valid, would not have the effect of extinguishing the 
claim, the Court has upheld the jurisdiction of the Magis- 
trate. Thus in Smiih vs. BamAottom (8 Juta, 98) this Court 
held that a counter-claim for unliquidated damages in an 
amount exceeding the limit of the Magistrate's jurisdiction 
does not oust the jurisdiction in respect of the claim in 
convention. Nor would his jurisdiction be ousted if the 
defence involved no question beyond the limit of his juris- 
diction, for then it would be competent to him to decide 
upon the claim as well as counter-claim. Accordingly, in 
BiversdcUe Divisional CotmeU va Pienaar (3 Juta, 252), where, 
to an action for road rated the defendant pleaded in effect 
that his property was not within the divisions of Biversdale, 
and the Court held that the defence, as well as the claim for 
road rates, was quite within the jurisdiction of the Magis- 
trate to decide upon. The general principle to which I have 
referred is supported by the case of Vermaak vs. Oruywagen 
(3 Menz., 465), which was decided as long ago as 1838. It 
was there held that a resident Magistrate has no jurisdiction 
to give judgment for a sum less than the amount to which 
his jurisdiction extends, but which is claimed as interest on 
a bond for a sum greater than the amount to which his 
jurisdiction extends, when the defence pleaded is a denial of 
the bond and bond debt. Since the publication of the case 
of Lindenberg vs. Bosmcm (Buch. 1870, p. 51), it has been 
assumed to conflict with the previous case of Vemuuik yb. 
Oruywagen^ but on reference to the original records I find 
that no such conflict exists. In the case of Lindenberg vs. 
Bosnum^ there was no plea in the Court below alleging the 
invalidity of the bond, so that the published report is incor- 
rect in stating that the bond was there in dispute. The 
only defence there raised was that the Magistrate had no 
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jurisdiction. This was the only defence raised in the Court Mif*%. 
below in the case of Taylor vs. Hawpi (5 Juta, 22). On J«b» «• 
appeal it was urged that the plaintiff's commission for the ^^^^* 
sale of a wine business was dependent upon the validity of 
the sale itself; but, in the absence of any plea denying such 
validity, and of anything to show that such a plea would 
have been valid as between the parties to the action, the 
Court remitted the case to the Magistrate for triaL In the 
case of Wiemnd vs. Ocldsehmidt (5 E. D. 0. 257), the 
Eastern Districts' Court held that the Magistrate had no 
jurisdiction to try an action for £9 10a. as rent on an agree- 
ment of lease for three years at £38 a year, the defendant 
alleging a breach of contract by the plaintiff, which entitled 
the defendant to cancel the agreement. It does not appear 
from the report whether this allegation was made by way of 
special defence, and, if it was, I entirely agree with the 
decision, but not on the ground that it was an action whereby 
rights in future could be bound. The true ground of the 
want of jurisdiction in that, as in the present case, appears 
to me to be that a lona fide defence was raised, which 
would, if valid, have the effect of entirely extinguishing the 
plaintiffs daim for rent, and involved the question of the 
validity of a lease which it was beyond the Magistrate's 
jurisdiction to adjudicate upon. 

In the present case the defendant did not occupy the pre* 
mises during the month for which rent was claimed. The 
summons claimed rent for use and occupation, but it was 
agreed by counsel that the arguments should be based upon 
a summons claiming rent under an agreement of lease. The 
defence denying the agreement having been specifically 
raised, the Magistrate properly decided that he had no 
jurisdiction, and the appeal must be dismissed with costs. 

Buchanan, J. : The form in which this suit was originally 
brought in the Magistrate's Court is admittedly bad, the 
plaintiff suing for the use and occupation of premises which 
were not in the defendant's possession at all, and of which 
the plaintiff had the key. The defendant, on the other 
hand, in taking exception to the Magistrate's jurisdiction on 
the ground that rights in future would be bound, had not, 
it seems to me, properly raised the issue which both parties 
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)^^% wished to have decided. Thai issue was the validity of a 
^^*' lease for five years, reserving about £300 of rent, an amount 
"^JT^*** fiw beyond the Magistrate's jurisdiction. But in argument 
this has been treated as an action for two months' rent upon 
a lease ; and it is ccmtended that the Magistrate ought to 
have overruled the exception taken by the defendant, as the 
amount claimed in this suit was not in excess of the limit 
of his jurisdiction. 

The respondent relies on the case of Wienand vs. QoU- 
Schmidt (5 E. D. C, p. 257), as supporting the Magistrate's 
decisioa In that judgment I concurred at the time. It is 
urged however that it is in conflict with the cases decided 
in this Court ; but is this so ? The strongest case cited for 
the appellant is that of Lindenberg vs. Batman (Buch. 1870, 
p. 51), where it was held that a Magistrate had jurisdiction 
to try a claim for £35 interest due on two bonds for £100 
and £300 respectively, notwithstanding (according to the 
report) that in respe<;t of the bond itself there was a dispute. 
There was no appearance for the respondent on appeal, and 
the earlier case of Vermaak vs. Cruyicagen (3 Menz., p. 465), 
to the direct contrary was not there cited. I have, however, 
referred to the records in Lindenberg vs. Bosmoun, and as far 
as can be gathered from them., it does not appear that the 
dispute was about the validity of the bonds, but rather that 
the amount claimed was not a liquid debt. At any rate the 
ruling in that case could be supported as deciding this latter 
question. If this was the true ground of decision, there was 
no conflict between the cases. At all events we have the 
distinct authority of Vermaak vs. Cruywagen^ that a Magis- 
trate has no jurisdiction in a claim for interest on a bond for 
a sum greater than the amount to which his jurisdiction ex- 
tends, when there is a denial of the validity of the bond and 
bond debt ; against which there is only an allegation in the 
report in Lindenberg^s case, the correctness of which is doubt- 
ful. It may be noticed, in passing, that after the decision in 
Lindenberg' s case, the Legislature, by Act No. 21 of 1876, § 2, 
excluded mortgage bonds from the liquid documents upon 
which Magistrates had conferred upon them an extended juris* 
diction, though this exception was subsequently removed by 
Act 43 of 1885, which reverted to the words of the former 
Magistrate's Court Act, No. 20 of 1856. In the case of the 
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Biverddah Divmonal CatmeU vi. Pienaar (3 Jute, p. 252), ^i«»3. 
the Court held that the Mctgistrate could decide on a claim Jane e! 
for rates, although the defendant denied that the farm rated ^"'i^J^^* 
was wholly within the division represented by the plaintiffs. 
But there it was clearly shown that the action related to 
past rates only, the amount of which was within the Magis- 
trate's jurisdiction^ and a judgment given in respect of these 
rates would not bind either the present or future proprietors 
in respect of future rates which might or might not ever be 
assessed. The headnote of the report of the case of De Wet 
ys. Jooste (9 Juta, p. 239), at first sight would appear as if 
that case were an authority here. But the facts show that 
it is clearly distinguishable. There the fact of the letting 
was not in dispute, and in giving judgment the Chief 
Justice expressly said that the summons contained no claim 
depending for its validity upon any decision whereby future 
rights could be bound. The defence there set up was rather 
SLjus tertii than a denial of the lease. None of the other 
cases cited carry the matter any farther. In deciding this 
appeal the difficulty is not so much in ascertaining the law, 
but in applying it to the special facts of the case. Tbis 
appeal, it appears to me, can only be allowed if it is to be 
held that the decision will become re9 judicata, not on the 
question of the validity of the lease, but only as to the two 
months' rent sued for. If the action had been brought in a 
competent Court the parties could, once and for all, have 
raised the question they wished to have decided ; but if by 
selecting the Magistrate's Court the plaintiff is allowed to 
sue month by month for rent (and which be declares it is his 
intention to do), the validity of the lease can be disputed 
eyery time a month's rent is sued for. No doubt the defend- 
ant could bring an action to test the question in a superior 
Court, but that would be shifting the onus usually laid on 
claimants. It is not the practice to require pleadings to be 
too full and complete in the Courts of Besident Magistrates, 
bat rather to be satis&ed with their sufficiently disclosing 
the case to be tried* The pleadings here are incomplete, 
and as they stand Uie plaintiff is not entitled to judgment. 
If amended, they should be so amended as to raise the 
issue of the validity of the lease which is the real dispute 
between the parties ; and in that event the Magistrate could 
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ih^i9. ^^^ ^7 ^^^ ^^^^^^ -'^^ ™y op^ioi^ ^^ appeal oaght to be 
^^^ dismissed. 

Bertram «•. 

Wood. Upington, J. : I was impressed for some time by the 

argnmeot that it wonid be very iaconyenient to have a series 
of contrary decisioos by different sets of Magistrates, but 
after carefully considering, the question, and looking at the 
authorities, I am satisfied the judgment should be as stated. 

Appeal dismissed with costs. 

rAppellanf 8 Attornef , Yam Zn. k Bmgsunft.'l 
Bc^iident*8 Attorney, J. Atlifp. J 



Wynbbrg Municipality vs. The Wab Department. 

CosU — Witness — Qudltfying to give Evidence — Taxatum — 

Review. 

Application for any special costs which the successful party 
wishes to he adjudged as costs between party and party 
should be made at the time of trial. 

The costs incurred for th^ purpose of qualifying witnesses to 
give evidence will noty as a rule, be allowed^ though this 
rule is subject to exceptions in special cases. 

1893. Application for the review of the taxation of costs in the 

— ' above matter. 
Mnn JSftUty w. The applicants had on May 18th, 1893, moved for an 
Department, order restraining the respondents from polluting a certain 
stream of water at Wynberg, and from allowing a quantity 
of sewage to flow down through the village. Applicants 
had, for the purposes of the case, obtained bottles of water 
from this stream, and submitted them to one Dr. Marloth 
for analysis. Such analysis was important and was necessary 
for the proper determination of the case. For this analysis 
(of eight bottles) Dr. Marloth had charged £10 10s. No 
application was made at, or immediately subsequent to, the 
hearing of the original application, that this amount should 
be allowed as costs between party and party, and the 
Taxing OflScer refused to allow the amount as such costs. 
Application was now made that this amount be so allowed. 
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Searle, for the applicants. We bad to find out what isss. 
really was in the water, and great weight was attached to — ' 

TA ^T 1 1 > «> 1 . ITT 11 11 . WynbwK Mnnl- 

Dr. iVIarJoth s amdavits. We could scarcely have come into ^^*S^**- 
Court without this analysis. De VilUera vs. The Cape i>«p»rtni«it. 
Divisional Council (Buch. 1875, 122). The evidence was 
nece^ary to the hearing of the case. We scarcely antici- 
pated it would not have been allowed, or else application 
would have been made at the original hearing. The practice 
and principles in England are clearly set out in Machley vs. 
Chillingworih (L. E. 2 C. P. D. 273) ; TurnbvJl vs. Jamson 
(L. K. 3 C. P. Div. 265) ; Smith vs. Buller (L. B. 19 Eq. 473) j 
and Battey vs. Kynoch (L. R. 20 Eq. 632). 

InneSy Q.C.y for the respondt^nts. It is a well-established 
rule that the expenses of a witness qualifying to give 
evidence will not be allowed. The case quoted is very 
meagrely reported. See Kennedy vs. Port Elizabeth Sarhour 
Board (5 E. D. C. 337) ; Stewart vs. Gillet (11th December, 
1890, not reported). We do not object to the cost of the 
affidavits, but to the payment for Marloth's acts previously. 
Lamb vs. Simpson (L. R. 4 Exch. 85), is much in point 
Orm^od vs. Thompson (16 M. & W. 860). 

Searle, in reply : A plan is very similar to an analysis. 
We do not ask the expenses of Dr. Marloth in qualifying to 
make the analysis, merely the cost of the analysis. 

Db Villiebs, C.J. : The Taxing OflBcer was quite right 
in not allowing these special costs without an order of Court. 
The proper course in these cases is to apply at the time of 
hearing, or as soon as judgment has been given, for any 
special costs which the successful party wishes to be ad- 
judged to him. The whole matter is then fresh in the 
mind of the Court, and expense is also saved. In this case 
I am quite satisfied that if the application had been made at 
the time on behalf of the Municipality or immediately after 
judgment was given the Court would have granted the 
application. The circumstances here were certainly special 
ones. I quite agree, as a general principle, that costs in- 
curred for the purpose of qualifying witnesses to give 
evidence should not be allowed, but this rule is subject to 
exceptions. The case of De ViUiers vs. The Cape Divisional 

Vol. X.— Part IL P 
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jwMi C^oww<jtZ, which has been quoted, was one of these exceptions. 

WynbenTMnni. ^ *^*^ ^^^® * P^*^ ^*^ necessary to assist the Court, and 

iSe'^w* ^® expenses of the surveyor not only in framing the plan, 

^^^P*'*"'**^'' but in surveying the ground were allowed. In this case, as 

was stated in the judgment, the Court was mainly influenced 

in its judgment by the analysis. I think that the great 

assistance which the analysis aflbrded the Court should be 

paid for, this being a very special case. As to the costs of the 

application the respondents might well have offered to 

allow the fee of £10 lOs., but considering they have opposed, 

the application will be granted with costs of opposition only. 

Buchanan and Upington, JJ., concurred. 

IAppUoantB* AttorneyB, Tredgold, McIiittrc & BiflSET.l 
Bespondents' Attorneys, Vam Zyl, k Bcissniici. J 



EuoK v8. The Eeoistrar of Deeds. 

Deed — Practice of Begistrar of BeeSz Office. 

A deed is not passed until it has been signed ly the Begistrar 
of Deeds, 

IMS. Application on behalf of one James Ruck to compel the 

— ' Registrar of Deeds to register a deed of transfer conveying 
Tbe ^^tobw certain land from the said Ruck to a purchaser to whom he 
had sold. 

The deed of transfer had been lodged in the Office of the 
Registrar of Deeds on the 3rd of June ; on the 5th of Jnn^ 
before the deed had been signed by the Registrar, an Order 
of Court was served upon him interdicting Ruck from 
alienating any of his property. He, therefore, refused to 
sign the deed. An order was now prayed compelling him 
to do so. 

Searle^ for the applicant : The deed was lodged in the 
office on the 8rd, prior to the order being made. It most 
be considered as having been registered at that date. 
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The Coubt refused anv order, and held that tbe deed was ww. 
not passed until it had been signed by the Begistrar of j^^^ 
Deeds.* '^o^^t^ 

[lp[ilieuit*t Attornej, P. de Yxlldois.] 



CONBADIE V8. KlOPPEBS. 



Mcdicious Injury to Property — Bight of Boad — Bona fide 
Assertion of Bight, 

A person who destroys a fence across a road on the property of 
another, in the bona fide belief that he has a right to the 
use of such road and for the pv/rpose of asserting such 
right, cannot he convicted of maiicious injury to property. 

Where no such right exists, and no reasonable grou/nd for 
hdief in its existence, the mere fact that the injury to pro* 
perty was done upon legal advice, is not sufficient to 
disprove malice. 

Appeal from a conviction before the Besident Magistrate 1893. 
of Worcester. — 

The accused, Conradie, had been charged with the crime Ki^pen/ 
of malicious injury to property in that he had cut down and 
destroyed a certain fence belonging to one Kloppers, and 
fhrther, with a contravention of Act 27 of 1882, § 7, par. 12, 

* The usual practice in the Registry of Deeds at this date was to allow 
six days to elapse between the lodging of the deed and its being signed by 
tbe Registrar. In tbe interval it was examined, and if found correct, it 
was signed by tbe Regbtrar and dated as having been passed before him 
on the day on which it was lodged. 

The practice is now governed by the following rule, dated from the 
Ist of September, 1893 :— 

2. On and after the 1st day of September, 1893, deeds shall be lodged 
for examination with the Receiving Clerk between the hours of 10 ▲.!!• 
and 12 noon on Saturdays, and 11 a.m. and 12.50 p.m. on other working 
days. 

On the expiration of four clear days after such lodgment, and between 
the same hours, all deeds, to the passing of which no objection has been 
found, shall be executed before the Registrar of Deeds (who shall cause 
the time of its execution to be noted on each deed), and such deeds shall 
thereupon be of full force and effect. 

P 2 
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1893. in trespassing on and refusing to leave the farm Fhilippusdal 

^ —n after being warned by the owner, the said Kloppers, to do 

Kioppere. go. The accused was found guilty of mancions injury to 

property, and sentenced to pay a fine of £10, or in default to 

undergo seven days' imprisonment. From this convictioQ 

he now appealed. 

From the evidence adduced at the trial it appeared that ' 
Conradie and Kloppers occupied respectively two farms, 
**Nonna" and ** Fhilippusdal," which were contiguous to 
each other. Conradie used a certain road over Fhilippusdal 
to his farm ; this road ran along the boundary about twenty- 
five yards from it. The farm " Nonna " had belonged to an 
uncle of Kloppers, who sold it to one Brand about twenty 
years before this case, and Brand had sold to Conradie 
twelve yeai-s ago. In Brand's time the road used by accused 
(Conradie) did not exist. There was a fence between the 
properties of Kloppers and accused, though not on the 
proper boundary, and there was a piece of ground on 
accused's side of the fence which was in dispute. Kloppers 
gave accused notice that he was about to erect a wire fence 
across the road used by him, and warned him not to enter 
his ground. He (Kloppers) left a gate in the fence and 
made a new road on accused's side of the fence leading in the 
direction of his house upon the piece of ground in dispute. 
On the 8th of May accused arrived at the fence on his way 
home, and Kloppers happened to be there. Conversation 
ensued, and accused cut the fence with a pair of pliers. 
The new road was quite as good as the old. The fence was 
much damaged by the loosening of the wires. 

The accused himself stated that he had been in occupation 
of "Nonna" for fifteen years, and claimed the right to use 
this road. He had formerly used a road which went just 
past the homest<»ad on "Fhilippusdal," but a prior owner of 
that farm. Burger, had asked him to use the road along the 
boundary instead. His attorney had advised him to remove 
any obstruction placed across the road. 

Innes, Q.C, for appellant: The appellant was charged 
with the criminal act of malicious injury to property; There 
must therefore be a mens rea, and the whole becomes a 
question of intention. It was not merely a wanton act, but 
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done under the bonafde belief that he had a right to do so. jj^^. 
It was a bare assertion of a right. The inference drawn is q,„^^ 
not the inevitable one ; accused had used the road for many Kioppen, 
years. It was all done openly and in Elopper's presence* 
He might be liable in damages, but cannot be convicted of a 
crime. 

MoUenOy for the respondent: The appellant should have 
had a reasonable belief in his right. Malice is shown in this 
case. Visagie vs, Boaysen (1869, Buch. 317). There was no 
wrong he had to remedy here. 

IfmeSy in reply. 

De YiLLiEBS, C.J. : It is clear that the appellant had no 
right of way over the complainant's property. He had no 
right by prescription, or by agreement, or by grant. The 
appellant destroyed the fence which had been put up by the 
complainant across the road in question, the result being 
that the wires were loosened for a long distance and con- 
siderable damage done to the complainant. I quite agree 
with Mr. Innes that if the appellant did the act complained 
of, in the bonafde belief that he had a right to the use of 
the road, and for the purpose of asserting that right, he 
oaght not to have been convicted of malicious injury to pro- 
perty. This point was in the Magistrate's mind when he 
tried the case, and he came to the definite conclusion that 
the act was a wanton and malicious one, and that the 
appellant had no reasonable ground for his alleged belief 
that the right of road existed. Looking at the case from 
every point of view, I am of opinion that there is suflScient 
evidence to warrant the Magistrate's decision. Not only had 
the appellant no right of way, but the complainant was quite 
willing to give him the use of another road which was left 
open €uid which was, to say the least of it, equally convenient 
to the appellant as the one which he unjustifiably insisted 
npoH using. The only circumstance in his favour is that his 
attorney had advised him to remove any obstruction which 
the complainant might place across the road. It does not 
appear upon what information this advice was given, but the 
advice was certainly wrong, if it implied that the appellant 
was justified in doing material injury to the complainant^s 
property. There was such an utter want of reasonable . 



Digitized by VjOOQIC 



192 

Jump's, gro^iiid for the belief that the right of road existed, and sach 
conm^vi. * complete absence of necessity for the destruction, that the 

Kioppe* appellant ought not to be allowed to shelter himself behind 
the advice which he received. Such, at all events, was the 
Magistrate's opinion, and, as I have said, there is evidence to 
justify it. The appeal must therefore be dismissed. 

Buchanan, J. : Had I been sitting as juror in the first 
instance, I might have hesitated to find malice. But there 
is evidence on record which, if believed by the Magistrate, 
would justify him in convicting the appellant; and with this 
evidence before him we cannot on appeal reverse his finding. 
I concur that the appeal must be dismissed. 

TJpiNGTON, J.: I also concur. It is possible that the 
appellant may have mis-stated the facts to his attorney, so 
as to mislead him into giving the advice it is alleged he 
gave. 

Appeal dismissed accordingly. 

[Appellant's Attorney, C. C. SiiiBERBAUER. "] 

Respondent's Attorneys, Fairbbidob It Ardebbe. J 



(In Camera.) 
Hyman's Tbustees vs. Kandiess. 

Jurisdiction — Process in Aid — Writ of Execution — Writ of 
Arrest — 8^A Rule of Court — Judge of Supreme Court. 

A Judge of the High Court of Oriqualandy sitting at Kimberky, 
has no jurisdiction to issuey or order the issue of process 
of execution upon an umsatisfied judgment of that Court 
against property situated elsewhere in the Colony than in 
Oriqualand West^ even although he purports toad in 
his capacity as a Judge of the Supreme Court, 

Orders of the Supreme Court must he made in open Cowrt^ hdd 
in Cape Town. 

Writs of arrests under the 8th Bule of Court may be issued Jy 
the Registrar of the Supreme Court upon the proper 
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affidavits being filed^ hut they nmst be confirmed by the 
Supreme Court wnlesB the debt medfor has been paid. 
The case of Fisscher vs. Nielson (3 Juta, 370), commented upon 
and explained. 

The High Sheriff asked the direction of the Court in the ^g^g 
following matter. A writ had been issued, after judgment given ^^^^- 
in the above suit, and was headed " In the Supreme Court 'j^^^'lt. 
of the Colony of the Cape of Good Hope," and was addressed 
to tlie Sheriff. The writ then recited, that whereas, a writ of 
execution for the High Court of Griqualand had been issued, 
whereby the Sheriff was directed to raise the sum of 
£383 198. 3d., out of the goods of one Eandiess, of the 
district of Alexandria, which the trustees of Hyman had 
recovered finally by judgment of the said High Court; 
and that whereas the writ of execution of the said High 
Cburt was ineffectual for attaching the goods of Bandiess in 
aoy part of the Colony, other than that of Griqualand West, 
oat of which the High Court had no jurisdiction, and process of 
the Supreme Court was required in aid of the process of the 
High Courts therefore, this writ was to command the Sheriff 
to levy the said amount out of the goods of Bandiess, and to 
have the said amount before the judges of the Supreme 
Court to be rendered to the said trustees of Hyman. The 
writ concluded : 

** Witness : The Honourable Perciyal Maitland Laurence, Judge of the 
Supreme Court of the Gape of Good Hope at Kimberley, this 24th day of 
June, 1893. 

^Signed) " P. M. Laubbnce. 

** Judge of the Sup/reme Ck)urt of the Colony of the Cape of Gk)od Hope." 

This writ was not signed by the Kegistrar of the Supreme 
Court. 

The High Sheriff directed the attention of the Court to the 
case of Fisscher vs. Nielson (3 Juta, 370), and Act 39 of 
1877 § 15. 

De Villiers, C J. : The Charter of the Justice directs 
that *^ the Supreme Court shall at all times be holden at 
Cape Town." According to the report of the Sheriff in this 
case, the Judge President of the High Court of Griqua- 
land| sitting at Eimberley, has purported, by signing a 
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jiSfir ^^^^ ^^ execution, to issue process of execution upon an 
HTman'8 ^i^satisfiod judgment of that Court against property situate 
'^jjjj«^« elsewhere in the Colony than in Griqualand West. Under 
the 15th section, however, of Act 39 of 1877, such process of 
execution could only be issued by the Supreme Court. It is 
quite true that, during vacation, one judge of the Supreme 
Court could have issued the process, but he would have done 
so in open Court, as directed by the 32nd section of the 
Charter of Justice, and such Court would have been held in 
Cape Town, as directed by the 36th section ; moreover, the 
order for the issue of process would have been given, not by 
means of the judge's signature to the writ, but by means of a 
direction to the Registrar of the Supreme Court, whose duty 
it vfould then be to issue the writ. In every way, therefore, 
the writ now in question is informal. Possibly the learned 
judge may have been misled by the case of Fisscher vs. Nielsen 
(3 Juta, 370), but that case, far as it went, has no application 
to the present case. There a vfrit of arrest had been signed 
by the Registrar of the Eastern Districts' Court, by order of 
Sir J. Babby, as judge of the Supreme Court, and an applica- 
tion was made to this Court to confirm the writ. The writ 
was confirmed, but not on the ground that the learned judge 
could hold a sitting of the Supreme Court at Grahamstown. 
No Order of the Supreme Court is required to authorise the 
issue of a writ of arrest under the 8th Rule of Court The 
dictum of Mr. Justice Bell, in Heinamann vs. Jenkins (2 
Searle, 13), was opposed to the previous practice for twenty- 
five years, and has not been recognised since. The Court 
has more than once decided that it is competent for the 
Registrar, upon the filing of the affidavits required by the 
8th Rule of Court, to issue a writ of arrest in the same 
manner as he would issue an ordinary summons without any 
affidavit. In order, however, to guard the liberty of the 
subject, the Court has required that a writ of arrest issued 
from the Registrar's Office shall be confirmed by the Court, 
unless the debt sued for has been paid. In the case of 
Fisscher vs. Nielson the Registrar would have been justified 
upon the affidavits produced, in issuing the writ. Accordingly, 
without deciding that a judge of the Supreme Court outside 
Gape Town, had authority to issue a writ of arrest, having 
effect throughout the Colony, the Comt cured the informality 
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by coDfirming the writ. The case does not constitute a j^ll% 
precedent for the confirmation of similar writs in other cases, Hymln's 
and it certainly is no authority for the issue by a judge of '^^^' 
the High Court of Griqualand, of process which can only be 
issued by order of the Supreme Court. Applying the rule of 
the Digest (2. 1. 20), extra territoriumjiisdicentiimpime non 
paretur, the Court must direct the Sheriflf not to give effect 
to the process now in question. 

Buchanan and Upington, JJ., concurred. 



ROOBEBOOM AND OtHEBS VS. PlQUETBEBO LICENSING COUBT. 

Liqtior Licence — Befusal of Renewal of — CondiHons. 

It is competent for a Licensing Covrt, in renewing a Liquor 
Licence, which it would have been justified in refusing on 
the grownd of certain abuses, to insert into such licence 
amy conditions for the removal of such abuses, which it could 
have inserted into the original licence, including a con- 
dition that the liquor sold shall only he consumed on the 
premises or that liquor shall only he sold to persons 
frequenting the hotel kept by the licensee. 

Application to have certain conditions, inserted in appli- iw3. 

, ,. 1 1 1 in, , July 13. 

cants licences by the above Court, expunged. ^ • — 

•^ ' r o Booieboom and 

The applicant Rooseboom, had had the following condition ^l?J^' 
inserted in his retail wine and spirit licence for certain I'Joe'MinKCourt. 
premises known as " The Eest," viz. : " the said Rooseboom 
shall only sell liquor to persons frequenting his hotel/' 

Dommisse's licence for premises on Erf. No. 12, Piquet- 
berg, had the condition attached, ** That the liquor was to be 
consumed upon the premises ; " and for premises at Berg- 
Ruer Bridge, a similar condition to that on Rooseboom's 
licence. Dix, who held a licence for premises at Porterville, 
had a condition similar to Dommisse's first on his licence. 

It was now sought to have these conditions expunged as 
being illegal, and wholly ultra vires of the Licensing Court. 

Affidavits were produced on behalf of the Licensing 
Court, stating that much inconvenience, danger and loss was 
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Joi^^'s occasioned through farm servants getting intoxicated at these 

Booseboom and ^^ff®^^'** placcs, and especially through the custom of their 

othersMj, buying liquor, and conveyiDg it to the farms to be drunk 

Uoeniiiig Court there. Against this it was alleged the farmers themselves 

who made wine and brandy, supplied natives and others, in 

quantities of an anker or half-aum. Several other licensed 

houses in the district bad not had any restriction imposed on 

them. The deponents who made the affidavits on behalf of 

the Licensing Court, were members of that Court, who at the 

same time, were farmers in the district, and knew it 

thoroughly. At the sitting of the Courts, complaints were 

made about these premises by various persons, though no 

formal petitions against them had been filed. 

Juta^ for applicants. The powers of the Licensing Court 
are defined by Act 28 of 1883, § 7, sub-sec. 2, which fully 
describes a retail licence. It is uUra vires of the Court to go 
beyond the section, and impose such conditions as these ; they 
are quite inconsistent with the meaning of a *' retail licence " 
and are altogether unreasonable. Carrying the powers to an 
extreme, would allow the Court to prevent the sale of liquor 
to anyone on the hotel premises, which is manifestly absurd. 
The conditions go even further than Act 25 of 1891, § 26, 
intended, and have the effect of turning every day into a 
Sunday. 

Searle, for respondents. It is clearly intended under the 
Act, that the Court should have considerable discretion. The 
words ** or otherwise," at the end of the sub-section quoted, 
contemplate such a condition as this. Bamett vs. The 
Namaqtuiland Licensing Cowrt (8 Juta, p. 231) ; iJ. vs. Trans^ 
fddt (5 Juta, p. 181) ; Pearson vs. the Uitenhage Licensing 
Court (3 Juta, p. 363) ; B. vs. Bobertson (9 Juta, p. 299). 
The Court can take notice of any matters it knows of through 
its own knowledge. Act 28 of 1883, § 48. Here objections 
were made as well, and complaints lodged. 

«/i4to, in reply. 

Db Yilliers, C.J. : The 50th section of the Liquor 
Licensing Act, 1883, provided that, upon renewing any 
licenoe, the Licensing Court might vary the conditions upon 
which such licence shall be renewed. That section has been 



Digitized by VjOOQIC 



197 

repealed by the Act of 1891, but the 48th and 52nd sections is^a. 
still stand unrepealed. Under the 48th section, the Licensing p^r— ^ 
Court may, of its own motion, take notice of any matter or {Jf^J^^^* 
thing which, in the opinion of the members thereof, would be lioeming court 
an objection to the renewal of a license, although no objection 
has been made by any person. Among the objections that 
may be taken to the renewal of any licence in terms of 
section 52, are the following: — that the business is conducted 
in an improper manner, and drunkenness permitted upon the 
licensed premises, and that a licensed place is no longer 
required in the neighbourhood. In the present case, it is 
clear that the first of these objections might have been taken 
to the renewal of some of the licences in question, and that^ 
as to all of them, the Licensing Court had ample information, 
derived not only from the numerous petitions presented to 
them, but from their personal obserrations, that licensed places 
were no longer required for the purposes for which the licences 
had originally been granted* On the original issue of the 
hcences, it may have been necessary to allow the liquor sold 
to be carried away from the premises aod to allow the sale 
of liquor to persons other than those staying at the hotels in 
question, but the Licensing Coui*t now came to the conclusion 
that the necessity no longer existed, and that, on the contrary, 
grave objections existed to the manner in which these rights 
had been exercised. It would have been competent for the 
Court to refuse the licences altogether, but as such a course 
might have been inconvenient to travellers and to the public, 
the Court in granting the licences, attached to them certain con- 
ditions. This it was quite competent for them to do, provided 
only the conditions were such as might lawfully be attached to 
any licence. The first condition was that the liquor should 
be consumed on the licensee's premises. The applicants 
contend that the true meaning of the 2nd sub-section of the 
7th section of the Act of 1883, is that every retail licence 
shall authorise the consumption of liquor on the premises, or 
elsewhere, but this construction attaches no significance to 
the words "according to the conditions of the licence." 
These words were, in my opinion, intended to give a discre- 
tion to the Licensing Court, to decide whether the liquor shall 
or shall not be consumed on the premises, and to impose 
conditions accordingly. If the terms " canteen licence," or 
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1893. ** hotel licence" had been used, there would have been 

July 13. 

Kooeebo^ and ^"^^W^rable forcc in the argument that it could not have 
nqueuwir ^^^ intended to give any Court the power to impose a 

lioenaiiig Court, condition that the liquor shall not be consumed on the 
premises. But the words actually employed in the Act, 
and in the licences now in question, are ** retail licence," and 
these words would be equally applicable whether the con- 
sumption of liquor was allowed or was prohibited on the 
licensed premises. The second condition objected to, is that 
liquor shall only be sold to persons frequenting the licensee's 
hotel. Its object is to provide for the entertainment of 
travellers, and, at the same time, prevent the scenes of 
drunkenness which, according to the evidence given before 
the Licensing Court, was not uncommon in the neighbour- 
hood of the premises in question. The condition, therefore, 
was a reasonable one, if the respondents had the power to 
impose it. As to their power to impose it : the case of Queen 
Ts. Transfeldt (5 Juta, 181), appears to me to be conclusive. 
The application must therefore be refused with costs. 

Buchanan and Upington, JJ., concurred. 

tAppIioantt' Attorney, C. C. Siiaerbader. "] 
Ke^ndents* Attorneys, Van Ztl & BuissiNNft. J 



In re Knoop. 

Aliment of Indigent Parents — Lunatic Son, 

A child who has more than svfficient means for his own support 
is legally bound to provide for the aliment of his parents 
who are in distress and unable to work, and this obligation 
may be enforced by a father against the estate of his son 
who has been declared a lunatic by order of Court. 

1893. Application for a certain sum of money to be paid out of 

—^' the funds belonging to one Knoop, a lunatic, for the support 
and alimentation of his aged father. 

The petitioner, J. N. Knoop, senior, was seventy-four 
years of age; he was feeble and sickly, and had been 
dependent on charity for his support for the last few years, 
being unable to earn any livelihood. His son, J. N. Knoop, 
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junior, was forty-seven years of age, and ten years previously ^»^ 
had been declared a lunatic Through the instrumentality ^ r^^^o 
of the petitioner, a sum of £4000 had been recovered on 
behair of his lunatic son, and this amount had been deposited 
with the Master of the Supreme Court, the interest, as far 
as needful, beinp: paid towards the maintenance of the 
Innatic, while the surplus interest was accumulatiDg in the 
Master's hands. The lunatic had no full brothers or sisters, 
but four half-brothers and sisters consented to this applica- 
tion ; the petitioner would be the sole heir of the lunatic if 
he survived him. 

The Master reported that the sum of £4100 had in 1886 
originally been lodged in the Guardians' Fund, and that 
there had been accumulations to the amount of £470. By 
order of the Supreme Court, £123 per annum was paid for 
the maintenance of the lunatic, leaving surfJus interest 
available of £60 per annum. The applicant asked that the 
sum of £8 per mensem should be paid out of this fund for his 
alimentation and support. 

JiUa^ for the applicant. As there is a duty on parents to 
support their children until they can support themselves, so 
there is a reciprocal duty cast upon children when the parent 
is overtaken by old age and unable to support himself. 
Voet (25. 8. 8). This duty clearly falls on children when 
they are earning more than enough for their own support. 
The position here is analogous as, though the son is a lunatic, 
his means are far above his actual needs. 

De Villeesrs, C. J. : The obligation of parents to provide 
aliment for their children until the latter are able to main- 
tain themselves has frequently been recognised by this Oourt. 
The obligation to protect a child against want may revive 
even after such child has reached an age at which he can 
maintain himself, if he is in distress and unable to work 
through bad health, and if the parents are possessed of the 
requisite means. (See Bigesty 25. 3. 5 & 7, and Yoetj 25. 3. 
6&7.) 

But if parents owe this duty to their children the latter 
owe a reciprocal duty to their parents. If a father or 
mother is in distress and unable to work, his or her children 
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18W. who have the means can be compelled to contribute towards 
— ' their parents' support (Voet, 25. 3. 8). It would make no 
difference that the children are minors, for the obligation 
does not arise out of any implied contract, but out of the 
sense of dutifulness which every child is presumed to enter- 
tain towards his parents. An instructive case is to be found 
in the Dutch Consultations (2. 279), where it was laid down 
that children are not bound to support their parents if the 
former have only just sufficient means to support themselves, 
or if the latter could by their own labour support them- 
selves, but that, failing either of these conditions, the tutor 
of a minor child is bound to maintain his ward's indigent 
parents out of the funds belonging to the minor. If this 
duty rests upon a minor child it must, in my opinion, be 
held equally to rest on a child who has been declared to be 
insane. In the case before us there exists no doubt what- 
ever that Knoop, junior, has an income considerably in 
excess of his requirements, and that his father is reduced to 
extreme poverty. The son has been declared a lunatic, but 
the Master of the Supreme Court will be authorized to pay 
out of the lunatic's income the sum of £5 a month towards 
the alimentation of the father during the declining days of 
his life. The costs of this application will come out of the 
lunatic's estate. 

Buchanan and Upington, JJ., concurred. 

[Applicant's Attorney, C. C. db Viluebs.] 



Jesson v8, Jonas. 



False Imprisonment — Malicums Arrest — Ueal Injury — Beason- 
(Me Cause — Constable — Credible Information — Ord. 40 
0/1828,5.23. 

In an auction against a constable for malidom arrest U 
appeared that he arrested the plaintiff upon information 
supplied by the owner of a coat which had been stolen 
from along a roadside^ and which he had found in the 
possession of the plaintiff shortly afterwards : Held, thai 
the defendant having acted bona fide upon credible infor- 
mation supplied to him by others which would justify the 
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eovmcUon of the plaintiff for theft y was protected from 
liability. 

Appeal from the Resident Magistrate of East London. ww. 

The respondent (plaintiflf below) had summoned the appel- ^—' 
lant (defendant below) to pay him the sum of £20 as and ^^^^' 
for damages sustained by reason of the defendant's " falsely, 
maliciously, and without reasonable or probable cause charging 
and arresting the said plaintiff with the crime of theft," of 
which charge the plaintiff was subsequently acquitted. 

From the evidence adduced it appeared that one Smile, 
a native, working with a road party, had placed his jacket 
on the roadside. The plaintiff passed along the road, 
accompanied by two servants, Falloi and Umpini. When 
they had gone some distance past the road party, Falloi 
came up to plaintiff, who was in front of the waggon with 
the jacket in his hand, saying he had found it in the road, 
and thought it had dropped from the waggon. Thereupon 
plaintiff seeing it was not the coat of any one on the waggon 
sent the boy Umpini back with it. Smile, who had by this 
time missed his coat, followed the waggon and met the boy 
with his coat He, however, accused the plaintiff and Falloi 
of theft, and lodged a complaint with the defendant, a 
member of the Cape police, detailing how he had left the 
coat on the bank. The coat had been left at the waggon, 
and when Smile and the defendant reached the waggon it 
was lying under the waggon, and Smile accused the plaintiff 
and Falloi of the theft. The plaintiff then repeated his 
story of how the coat was found to the defendant in Smile's 
hearing, but he (Smile) said nothing. The plaintiff and 
Falloi were duly charged and acquitted. The plaintiff then 
brought an action to recover damages, and obtained judg- 
ment for £5. The defendant now appealed. 

Juta for the appellant. 
Respondent in default. 

Db Villeers, C.J. : The plaintiff was arrested by a con- 
stable acting in the ordinary course of his duties upon appa- 
rently credible information supplied to him by others. It 
is not a case therefore in which the mere fact of arrest gives 
rise to an action for false imprisonment. If the arrest had 
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1893. been made vexandi cattsa, as Ulpian expresses it (Dig. 47. 
jei^M ^^' ^^' 5 ^^' ^^ ^^^^ maloy as Foe^ expresses it (47. 10. 7), the 
jonae. '< real injury" thus committed would have given rise to an 
action for malicious arrest. It has, however, been the con- 
stant practice of this and other South African Courts, in 
such actions, to require proof from the plaintiff of the 
defendant's malice and want of probable cause. Neither 
one nor the other has been proved in the present case. 

The man Smile who missed his coat from along the road- 
side shortly after the plaintiff's waggon had passed, followed 
up the waggon and found the coat in the plaintiff's posses- 
sion. He thereupon gave information to the defendant at 
the Fort Jackson Police Office to the effect that his coat 
had been stolen and found in the plaintiff's possession. The 
defendant proceeded to the waggon in the ordinary course 
of his duty, and there Smile pointed to the coat lying under 
the waggon, and asked the defendant to arrest the plaintiff. 
The Magistrate, in giving judgment for the plaintiff, was 
much influenced by the fact that the plaintiff had explained 
to Smile how he came into possession of the coat, but the 
defendant had credible information of the commission of a 
theft, and of facts which would justify the conviction of the 
plaintiff. Was he then to constitute himself the judge of 
the plaintiff's fault or innocence ? If such a duty were cast 
upon police officers their position would be unbearabla The 
23rd section of Ordinance No. 40, of 1828, expressly gives 
them the power of arresting in cases of crimes of the com- 
mission of which they have credible information from others. 
The 12th section of Ordinance 73 of 1830 extends this power 
to cases where they have reasonable grounds to suspect any 
person of having committed theft of any cattle, sheep, or 
goat, or any other crime of equal degree of guilt The 
difference between the powers of constables and private per- 
sons are indicated by the 15th section of the later Ordinance, 
for in the case of the latter it is expressly provided that 
every arrest on suspicion is made at their ovni peril if the 
party so arrested be innocent. It may well be doubted 
whether the theft of a coat is of equal degree of guilt with 
the theft of cattle, sheep, or goats, and therefore I prefer 
basing my judgment upon the 23rd section of Ordinance 40 
of 1828. The defendant had credible information of the 
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thefi of the coat by the plaintiff, and although in the result 1893. 

the plaintiff wae acquitted, the defendant is, in my opinion, — ^^ 

protected from liability for his act. The appeal must there- Johm. 
fore be allowed, and judgment entered for the defendant 
with costs. 

Buchanan and Upington, JJ., concurred. 

CAppdlantB' Ationiey» Yam Ztl It Bmssnnri.] 



Aoys. 
Managen of the 



Manaqebs of Oudtshoorn Public School vs. Whitb. 
School regulations — Ouarantee. 

It is no defence to cm action upon a sub-guararUee, signed by 
householders to supplement the ordinary income of a 
putlie school^ ihat the deficiency susdfor was caused hy a 
dAt incurred before the giving of the suh-guarantee, if 
such deit was properly incurred by the managers. 

Where a loan has been raised for the purpose of purchasing 
land and bwUding school buildings, the interest upon such 
a loan forms a charge upon the cwrrent income of the 
schooL 

Appeal from a decision of the Be8ident Magistrate of ^isss^ 
Oudtshoorn. 

The defendant (now respondent) had been summoned by oocS^oom 
the plaintiffs (now appellants) to pay the sum of £1 135. 4i. w. white. 
alleged to be due under a certain guarantee. 

A Government-aided Public Undenominational School 
being in existence at Oudtshoorn, the usual triennial elec- 
tion of managers took place in 1891. In support of this 
school a "guarantee list" was, wsued headed : — 

** We, the undersigned, nndertake to pay in accordance with the Govem- 
metit Regulations when called upon by the managers of the above school, 
the amonnt opposite our respective names, or such portion thereof as may 
from time to time be found necessary, to supplement the ordinary income 
of the school, and declare that this guarantee shall hold good for a period 
of three years from the 1st of July, 1891." 

The defendant with others had signed this guarantee. In 
1892 the income derived from the school fees did not meet 
the expenses, and a call was made upon the guarantors, p^'o 
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^8»3^ rata for the deficiency. This, defendant refused to paf » 
M "wTof the ^^^**^^S *^^* ^^^ guarantee was only to coyer the 
^^?8chTOi ^^P^^^s of the salaries of masters, house-rent, and expenses 
w. White. ^J{ boarding department ; and further pleaded that any 
deficiency in the school funds was due to liabilitie? incurred 
as far back as December, 1889, and that for these debts 
former guarantors had been allowed to go free and not 
excussed. Among the expenses was an item of £71 interest 
paid to Government. This amount was due, as it had been 
found more convenient by previous managers to have a 
proper school building, and the money for the purpose was 
borrowed from the Govemm^t on which interest was paid. 
The regulations for public schools are framed under Act 13 
of 1865, and provided that as soon as it was decided that 
a public undenominational school should be established, or 
that new managers should be elected, all householders who 
were willing to subscribe to a sub-guarantee fund for the 
payment of the local expenses of the school, ^'including 
half-salary to teachers, house allowance and rent of school" 
should be invited to subscribe their names. When tbk 
list was complete, the sub-guarantors were to elect five of 
their number as managers, and these after certain formalities 
were to sign a guarantee, guaranteeing to pay the sohool- 
master a certain salary and a certain amount for house 
allowance, on the understanding that the Government 
would allow a certain sum per annum toward the salary of 
the teacher. 

Searhf for the appellants. The Magistrate has clearly 
misunderstood what the guarantee is. There are two 
guarantees, the one by managers and then a general sub- 
guarantee. Interest on a loan is part of local expenses; 
rent would be a recognised local expense and interest upon 
a bond for the purchase of a building takes its place. The 
present income of the school is not sufficient to satisfy the 
liabilities, and the sub-guarantors must make up the 
deficiency. There is no amount in the account brought up 
for rent The guarantee was after the bond, but the 
managers can be held liable for rent, and interest merely 
takes its place. 

JiUa, for respondent. The old guarantors should have 
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been excnssed first. They do not agree to pay enrrent um. 
expenses, but only to supplement the ordinary income of the ^^^^ "^of the 
school, that is, from fees which go to pay the salary of the ^|J,j^ySJ^ 
teacher. They cannot be held to have made themselves «-wiiito.. 
liable for old debts. They gave a guarantee for future and 
a donation for past expenses. The Government regulation 
says the guarantee is for half the salary of teacher, house- 
allowance, and rent. 

Db Villiebs, C.J.: The guarantee' under which it was 
sought to make the defendant liable in this suit is as 
follows: "We, the undersigned undertake to pay, in 
accordance with Government regulations when called upon 
by the managers of the above school, the amount opposite 
our respective names or such portion thereof as may from 
time to time be found necessary to supplement the ordinary 
income of the school, and we declare that this guarantee 
will hold good for three years from 1st July, 1891." The 
liability must be gathered from the document itself read by 
the light of the Gotemment regulations to which it refers 
and not from the loose conversations which are said to have 
taken place between some of the managers and guarantors. 
Under the regulations there are two kinds of guarantees, viz. 
that which is given by the managers to the Government for 
the due payment of the teachers' salaries, and that given by 
householders to the managers to enable them to carry on the 
work of the schooL The latter is called in the regulations 
a " sub-guarantee.'* The Magistrate seems to have assumed 
that the defendant was sought to be held liable under the 
first kind of guarantee whereas his obligation, if any, arises 
under the second. The defence was that the deficiency was 
caused by a debt which had been incurred in previous years 
and for which the sub-guarantors of previous years ought to 
have been sued. But there is nothing to show that the debt 
was one of which the whole burthen ought to have been 
throvm upon previous sub-guarantors. L^nd had to be 
purchased and buildings built, and it was only fair that the 
interest on such expenditure should form part of the current 
expenses of the school. It was in order to make good 
those current expenses that the sub-guarantors were asked 
for their subscriptions. The appeal must be allowed and 

Q 2 
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A^\ jadgment entered for the plaintiff for the aniount daimed 
^ « ~ «#*K- with costs in this Court and in the Conrt below. 

jiftiiBflers ot toe 
OoatBhoorn 

^wiSa!*^ Buchanan and Upington, JJ,, concurred. 

tAppeU«nt'8 Attorneys, Tkbdoold. MoIirrTRE, h Bisset. 1 
Keq;»ndent*B Attorney, Qua Trollip. J 



In re Steele. 

Marriage — Awte-nwptial eaniraet^BegistrcUion after 
marriage. 

Where parties had, married with the intention of excluding 
commimity and wider the bona fide belief that an ante- 
nuptial contract, regarding which they had given 
instructionSy had been duly executed, but which had not 
been done : The Court ordered the registration of ike 
contract after marriage. 

1893. Application to have an ante-nuptial contract registered 

^^ after marriage. 
M re Steele. r^^ parties, William Steele and his wife (bom Mickerman), 
were bom and domiciled in England. William Steele came 
to this colony and subsequently Dorothea Mickerman followed 
him with the intention of marrying him. They then went 
to a notary, John Ayliff, and gave instmctions that an ante- 
nuptial contract should be drawn up, excluding community 
and the marital power, and making a certain settlement by 
the husband on his intended wife. The parties then pro- 
ceeded to the Besident Magistrate's office, informing the 
notary they were going to obtain a special licence. While 
there, they signed certain papers, believing that by so doing 
they were completing the contract They then returned to 
the notary in order to sign the contract, but were informed 
they could not do so now as they were married, having gone 
through the ceremony before the Magistrate. 

They now prayed that they might be allowed to register 
this ante-nuptial contract. 

€hraham, for the applicant. The intention of applicants 
was clear and this was a bond fde mistake. See Ex parte 
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Frieke (2 Shiel, 312) and Sehombie vs. Sohoambie's Trustee ^ww. 
(5Jata, 189). 



Aug. 4. 
In re Steele. 



The Court made the order as prayed for the registration 
of the ante-nuptial contract^ saying the rights of all creditors 
sabsequent to marriage and prior to registration. 

(AppUcant'^ Attorney, Johh Atuff.] 



NOOTAMA V9. N'OUME 



Native Marriage — '• Dowry " Gatde — Kaffir Custom — 
Spoliation. 

The Courts of this Colony cannot recognise a native custom 
whereby the husband or heir of the husband, whose wife 
deserts him during his lifetime or his house after his 
death, may retake by force or stealth, the so-called doicry 
cattle, given, upon her marriage, to her father, while such 
cattle is in his peaceable possession. 

The plaintiff's daughter, who was adeemed by her husbancPs 
relatives of having caused her husband's death by witch- 
(yraft, deserted her late home and returned to her father, 
whereupon her husband^s heir seized from the plaintiff's 
land the cattle which had been given to the plaintiff upon 
her marriage ; Held, that, whether the heir had a right 
to claim the cattle bach or not, he had no right to retake 
the cattle by force or stealth, and that, upon the principle, 
spoliatus ante omnia est restituendus, the plaintiff was 
entitled to micceed in on action to recover the cattle so 
seized or its value from the heir. 

Appeal from a decision of the Besident Magistrate of Glen 
Grey. Aug.i. 

The present appellant (defendant below) had been sued NootemaMi. 
by the respondent (plaintiff below) for the recovery of five 
head of cattle and two horses alleged to have been wrongly 
seized by the defendant| or their valuie, £20. In his plea 
the defendant admitted that the cattle were in plaintiff's 
possession, but alleged that the cattle and horses were 
originally given to the plaintiff by one Yeka, defendant's 



Digitized by VjOOQIC 



208 

1893^ sofi^ Bnder Tembu custom as dowry for Nowayile, plaintiff'B 
Nootoma w <^^"g'^^''» ^^ ^^^ marriage of Veka and Nowayile in 1890. 
N'cuiue. That the said Nowayile, having returned to the plaintiffs 
kraal without the consent of the defendant and refused to 
return to the kraal of her deceased husband or his relations, 
the dowry cattle were forfeited and the property in them 
became vested in the defendant. That the cattle and horses 
being the original dowry delivered, the defendant was, 
under Tembu custom, entitled to take possession of them 
as he did. 

From the evidence it appeared that before Yeka's death 
(the plaintiff's witnesses said after), his wife, the plaintiflf's 
daughter, left her husband's kraal, and on being sent for 
refused to return, she being afraid of witchcraft, having been 
accused of killing her husband. On the wliole matter being 
referred to the headman of the kruaJ, he decided that the 
plaintiff could keep both his daughter and his cattle, as she 
had been accused of killing her husband. After this the 
defendant, the guardian of Yeka's minor son and his 
representative went to the plaintiff's kraal by night and 
seized the cattle in question. Matwa, a headnmn, gave 
evidence as to custom, and stated that if a woman returned 
to her father's kraal and refused to go back to her husband 
the dowry cattle must be given up. If in such a case 
the cattle were not to be found in the veld, it would be 
a justifiable act on the part of the husband to take them 
out of the kraal if they would not be given up. In certain 
cases the cattle need not be returned at all, e.g., where 
there was some good reason for his wife's desertion, such as 
the cutting off of a wife's ear as the chief Gungelizwe 
did, and again where a man had his wife *^ smelt out " for 
witchcraft. 

The Magistrate gave judgment for the plaintiff and siid : 
" The cattle were in the lawful possession of the plaintiff") 
and as I could not go into this question of dowry, the 
plaintiff was bound to succeed. I concur entirely with the 
headman Matwa's evidence as to custom." 

From this judgment the defendant appealed. 

Juta, for the appellant. I submit there is nothing 
immoral in such a contract as is disclosed here — the 



Digitized by VjOOQIC 



209 

ordinary native marriage. The dowry should Tiave been i''»3. 
gi?en back : Sengane vs. Oondde (1 E. D. C. p. 195). There — ' 
is no real sale, it is a trust on certain conditions securing the i^'oame. 
rights of the wife. 

[De Yillisbs, C.J. : How are we to decide a question of 
dowry when the rights are enforced as here ? The maxim : 
**tpoliattiB ante omnia restituendiM** must apply, and any 
discussion as to dowry, etc., might be interesting, but is not 
raised on the pleadings in this case. The defendant should 
have sued for the delivery of the cattle if he wished that 
question decided.] 

I admit that any custom directly in violation of law 
cannot be enforced, and to the absence of a claim in recon-* 
vention the Magistrate's de(.*ision appears to be right 

Searlsy for the respondents. We are not prepared to 
argue this question of dowry. We rely on the case as placed 
before the Magistrate. 

De Yilliebs, C.J. : In the case of Nhono vs. Manownoeni 
(6 K D. C. 62), the Judge Fbesident is reported to have said 
that he could have wished that the case bad been brought 
before a full beoch of the Supreme Court. The judges of 
the Eastern District Court there differed in opinion; the 
Judge Fresidedt and Mr. Jubtioe Jones holding that, in 
case of a Kaffir widow deserting her late husband's home and 
returning to her father, the heir of the deceased husband is 
not entitled to recover from her father the cattle given to 
him by her husband on his marriage, and Mr. Justice 
Maasdobp holding that this right exists by virtue of an 
implied term in the contract between her father and husbaud. 
There is much to be said in favour of the view that the 
marriage customs of the Kaffirs, so far as they do not 
otinflict with the requirements of a well-ordered state of 
society, should be admitted as evidence of the intention of 
the parties to the marriage contract. A custom which 
requires the father to return the so-called ** dowry " cattle to 
the husband in case of the wife improperly deserting him 
during his lifetime appears to me to be reasonable enough, 
but why should the husband's heir be entitled to the cattle 
if the widow returns to her father upon her husband's death ? 
The marriage contract is personal to the parties and ought 
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^^^ not on priAciple to confer any right of detaining her on the 
Noou^JTaw. w^f^'s relatives. It is by no means clear to me that a 
H'cume. custom which virtnally treats the wife as a chattel, passing 
to her husband's relatives upon his death, is one which the 
Coui-t can recognize as a term of the contract, bnt this 
question really does not arise for decision in the present 
case. I am clearly of opinion that, whether it is the 
husband or his heir who is aggrieved, neither has the right 
to retake the cattle by force or by stealth while in the 
peaceable possession of the wife's father. The Courts of 
this Colony cannot recognise a custom, if such custom exists, 
whereby the father, who has acquired the cattle peaceably 
and lawfully, shall be dispossessed of it otherwise than by 
due process of law. The cattle now in question was removed 
by stealth from the plaintiff's land, and the ordinary rule 
applies spdiatua cmte omnia est restUuendus. The Magistrate 
properly decided that the cattle must, in the iirst instance, 
be restored to the plaintiff", and the appeal must therefore be 
dismissed with costs. 

BuoHAKAK, J. : I agree that this appeal must be dismissed, 
and I wish it to be distinctly understood tliat it is dismii^sed 
on the ground that this is an action for restitution. The 
validity of the Kaffir marriage customs is a large question, 
and one affecting a considerable body of natives, and is 
constantly arising. It is very necessary that it should be 
set at rest, either by a decision of the Court, or better still 
that it should be settled by Parliament The Native Laws 
Commission referred to during the argument by my Bbotheb 
XJfington proposed a number of regulations to meet this 
want but these regulations were not mctde law. A case was 
decided in the Eastern Districts' Court, when I was on the 
Bench there, by which it was laid down that the heirs of the 
deceased husband bad no heritable right of property in the 
enforced services of the wife. That would not affect the 
question of the morality or immorality of the contract of 
Ikad, nor settle the rights of the husband and the father 
under such a contract. If this case is again to come before 
this Court it would be well that the validity or invalidity of 
the contract, as between the parties themselves, should be 
clearly raised ; and also, the defences relied upon, for from the 
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evidence in this ca«e there would seem to be several defences. ^«w-^ 

At present, however, the main question is undecided. Our jj^j^^j;;^ ^ 

decision is simply, that the cattle having been forcibly taken wouma. 
oat of the possession of the plaintiff, must be restored. 

Upington, J., concurred. 

[AppelUnTb Attonief, Piwdlat h Tait. "1 

Respondent's Attorney, G. Montoomeby WalkkbJ 



Metbopolitan and Suburban Railway Co. vs. Db 

VlLLlERS. 

Railtvay Compa/ny — Negligence — Act 19 of 1861, § 30. 

The plaintiff's coWy which was lawfully grazing on a common- 
age {in the Sfubmhs of Gape Town\ which was separated 
from the defendant company's railway line by a fence^ 
escaped on to the line through a gate, which it was the 
compamAfs duty, vmder the 30th section of Act 19 of 1861, 
to keep closed. The cow was IciUed in the daytime by a 
passing train. Held, in the absence of any proof that 
precautions were taken by those in charge of the train to 
prevent the accident^ that there was evidence of negligence 
to justify a verdict in the Magistrates (hurt for the 
pladntiff 

Held, further, that as the plaintiff might reasonably hofve 
believed that the gate would have been kept closed by the 
company^ there was no proof of contributory negligence in 
allowing the cow to graze unattended on the commonage* 

Appeal from a decision of the Besident Magistrate of 
Cape Town. Aug!^7. 

The appellants (defendants below) had been sued by the Metropolitan 
respondent (plaintiff below) to recover rhe sum of £15 as Bauw^y 
damages sustained by the loss of a cow killed through the De^Om 
neg'igenee of defendants. 

The plaintiff resided at Three Anchor Bay and kept two 
cowp, which grazed on the Green Point Common. The 
de&ndant company's railway ran across the common, and was 
fenced and had gates. The gates were very often open. On 
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IBM. the 25th January the plaintiff's cow strayed on to the line, 
Ktte^taa ^^^ ^^ killed by the train. On that day a gate near where 
»n^^^**a the accident took place was open. The gates were worked 
^'PffiLnu ^^ ^ system of wire ropes, and when open across the ordinary 
road they were closed against the railway. There was 
evidence to show that even when the gates were closed 
against the public using the road, there was room between 
them for an animal to stray on to the line. The cows fed 
on the common without a herd looking after them. The 
only evidence called for defendants was that of the guard of 
the train, who merely stated that finding the vacuum brake 
was applied when coming down an incline, he put on his 
hand-brake, and then found thejf had run over a cow ; and 
another employ^ who stated that when the gates were open 
they were shut against the railway, and animals could not 
get up the line. 

The Magistrate gave judgment for the plaintiff; the 
defendants now appealed. 

Jula, for the appellants This case is on all fours vrith 
that of The Liquidator of ihe Cape Central BaUways vs. 
Nodding (8 Juta, 25). There can be no question about the 
law, the only remedy is through the Attorney-General. 
There is not a word on the record to show n^ligence, and 
nothing to show that the driver could have prevented 
running over the cow. The only remedy, unless clear 
evidence of negligence is given, is that provided by Act 19 
of 1861, §§ 29 and 30 ; these sections are refeiTed to in 
Act 23 of 1889, under which this railway has its powers. 

Orahamf for the respondent. The cow strayed on the line 
because the gates were open. This in itself is negligence ou 
the part of the railway in l^^aving the gate open. The 
Magistrate apparently gave judgment on § 30 of Act 19 of 
1861, these being gates across a road. Because a statute 
imposes a penalty it need not be the only means of re- 
covering any damage, in cases where a new duty is created. 
Failing to keep the gate shut was negligence and the 
penalty imposed does not debar the plaintiff from recovering. 
Fawcett v& York and N. M. Bailway Co. (12 Q. B. 610) was 
not quoted in Nothling's case, and was on all fours with this. 
That was under 5 & 6 Vict c. 65, where there is also a 
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1893 

penalty imposed, Polloek on Torts (p. 176) ; AtTcinson vs. ao^jt. 
Neweasile Wixterwwks Go. (L. R 2 Ex. Div, 446) ; Vattance ^^^^ 
V8. FaUe (13 Q. B. D. 109) : Ooueh va 8ted (23 L. J. Q. B. cJ^'U 
120). ^^ 

JiUa, in reply. 

De Yilliers C.J. : The claim iu this case was entirely 
based upon the alleged negligence of the defendants' ser^ 
vants in running a train against plaintiffs cow. The 
snmmons does not allege that the negligence consisted in 
not keeping the gates on the road crossing the line closed* 
and there is therefore no necessity to consider how far the 
mere £ict of such gates having been left open, in contra- 
vention of tbe 30th section of Act 19 of 1861, imposes a 
liability on the defendant company for the loss of the cow. I 
would only observe that the decision in the Central Bail" 
fpay^s Case (8 Juta, 25), upon which the defendant's counsel 
mainly relied, is not conclusive on tbe present appeal. 
There the question arose as to a contravention of the 
29th section of the Act. Tbe Court held that that section 
provided the only remedy fcH* the non-fencing of the line 
and that, without some proof of negligence, independently 
of the contravention of the Act, the respondent would not 
have been entitled to recover for the killing of his cattle by 
a passing train. In the High Court of the Orange Free 
State the question as to the liability of the Cape Govern- 
ment for damage done to cattle by passing trains was raised 
and discussed in tlie recent case of De SeaUy vs. Sivewriyht 
(Nov. 17th, 18^2). Absolution from the instance was 
granted on the ground that the law of the Orange Free 
State placed no obligation on the defendant to provide gates 
and keep them closed, and confined the liability to cases of 
cattle killed during the daytime. The Court also appears 
to have held, that there was contributory negligence on the 
plaintiflTa part in not taking precautions to prevent thei 
accident. 

By the 30th section of Act 19 of 1861, the duty is im- 
posed on the defendant company to maintain gates across 
public roads on each side of the railway, and to keep such 
gates ccmstantly closed, except during the time when animals 
or vehicles have to cross the railway. The road now in 
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Au^^T qwestion crosses the commonage where the cow of the plain* 
Metropoiiun *'^ daily grazed. A fence separates the commonage from 
*°r2i^'?*^ the railway line. The plaintiff might fairly have belieyed 
DlT^SiteS' ^^^^ ^^^ defendant company would do their duty and keep 
the gates closed. She cannot, therefore, be held to have 
been guilty of contributory negligence iu not keeping a herd 
to look after her cow, nor, indeed, is the defence of con- 
tributory negligence raised. 

The only question therefore is, whether there is evidence 
of negligence on the part of the defendants' servants in 
charge of the train. Only the guard was called as a witness, 
and his evidence was very meagre. It does not appear that 
any precautions were taken to ascertain whether there was 
any animal on the line, or that the whistle was sounded to 
drive off the cow. It was broad daylight, the distance 
between the two stations was short, the train was passing a 
commonage at a point where the defendants' servants ought 
to have known that the gate was often left open, and there- 
fore it is impossible to hold (whatever might be said as to 
the duty of engine-drivers in places less populous than 
Seapoint), that there was no negligence on the pre8ent 
occasion. The appeal must therefore be dismissed with 
costs. 



Buchanan and Upington, JJ., concurred. 

AppelUnts' Attorneye, Wessels & Stahden.1 
.Respondent's Attorneys, C C Sij^berbaver. J 



Abubbow v8. Wallis. 



Donation — Transfer — Illicit Intercourse — Immoral Consider- 
ation — Par delictum. 

The defendant ^whUe cohabiting loith the plaintiff as his fnis- 
tress gave and transferred a certain house to her, a/nd 
afterwards^ u/nder her power of attorney, sold the house 
and received the proceeds. Held, on appeal a^gainst a 
judgment ordering the defendant to aecowntfor such pro- 
ceeds, that, inasmuch as the land had been transferred to 
the plaintiff, and the evidence failed to estdkluh the 
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^feme thAt thd transfer was not intended io operate ai a 
gift, the defenda/nt eotdd not now rdy upon the immo* 
rality of the cohabitation as a grov/nd for treating the 
proceeds of the sale as his own. 

Appeal from a decision of the High Court of Griqaaland isos. 



West ^!!l^' 

The appellant (defendant below) had been sued by the wamsr* 
respondent (plaintiff below) for a statement of account and 
the recovery of the purchase-price of certain property sold, 
which the plaintiff alleged belonged to her, and which had 
been sold by the defendant under a power of attorney from 
her, for her benefit. The defendant admitted the sale, but 
alleged that the property was his own. 

From the evidence adduced at the trial it appeared that 
the plaintiff, being a ^idow, had lived with defendant, who 
was a bachelor. She cohabited with him and assisted in his 
store, and he supported her. She became pregnant, and 
defendant offered to buy.her a stand at Kimberley and make 
her a free gift of it. Transfer was passed, and subsequently 
plaintiff lived in the house on this stand. She then changed 
to another, and defendant sold this house and stand for 
dS400. The plaintiff stated she signed a general power of 
attorney in defendant's fiivour, but did not know its contents. 
The defendant denied he liad given the house to the plain- 
tiff, aod stated that he had paid all rates, iDsurances, etc., on 
the house. 

The declaration of purchaser set out that Aburrow had 
bought the property *' acting as agent of M. J. Wallis," and 
that the same was bought by him ^* q,q" from the auctioneer. 

The transfer deed was made simply in favour of M. J. 
Wallis without any reservation. 

The Court below gave judgment for the plaintiff, and 
defendant now appealed. 

Shell, for appellant The case raises two points, (1) was 
the gift a valid one, considering the relation between the 
parties, and (2) even if valid at first could it be afterwards 
enforced, inasmuch as it was tainted with immorality. It 
will be found difiScult to reconcile the authorities on this 
point, whether a gift can be made to a concubine. Voet 
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^1893^ (24. 1. 15.) lays down that snch a gift is invalid^ and In tbe 
Abommw ***'® ^ Indifftits (28. 5. 6.) refers to this question again. 
waiiis. Oroenewegen de legibus ahrogatis (Cod. 5. 27. 1. and 2.) and 
De Donationtbus (Dig. 39. 5. 1. 2.) supports Voet's conten- 
tion^ and says whatever is given or bequeathed to a concubine 
may be taken from her. There is no difference apparently 
between past and future cohabitation. Van Leemoen^ Cen$. 
For. (3. 4. 41.) disagrees with Chroonewegen. SandSf De rer. 
alien, proh. (1. 2. 7.), is of opinion that a gift made to a 
prostitute cannot be taken from her. In such a conflict of 
opinion the law would look to what is best in the interests 
of the community. The maxim in fwr ddiettim should apply 
here. Any such arrangement as this must be regarded with 
suspicion. 

Searlej for respondent. The question of the immorality 
of the contract is not raised in the pleadings at all. The 
decision must stand unless this (Dourt decides that all gifts 
to concubines are void. There is no evidence to show con- 
sideration for future cohabitation. Tbe question of an 
immoral gift was not raised below. 

Sheily in reply. Any doubt should be construed against 
the donee. Voet (39. 5. 5.). There is no question here as 
to the gift being for the benefit of the child. It was immoral 
from the object it had in view. Van Leeuwen, Cens. For. 
<4. 12. 11.). 

De YiLLiEBSy C.J. : If the defence had been taken in the 
Court below that the house had been transferred to the 
plaintiff for an immoral omsideration, then the authorities 
cited by the defendant's counsel in his able argument would 
iiAve had an important bearing on the case. But no such 
defence was raised, and the only evidence given in the Omrt 
heiow was directed to the question whether the transfer was 
intended to be an out-and-out gift 

If the gift was a completed one, the question as to the im- 
propriety of the donor's motives could not arise as between 
the donor and donee themselves. The action was brought 
not for the purpose of enforcing a promise to transfer the 
house to the plaintiff — ^in which case no doubt the ifli« 
morality, if any, of the consideration for the promise would 
have been a good defence* — but the action was to recover 
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the purchase-price of the house which, after being duly ^^^•^ 
transferred to the plaintiff, was sold by the defendant under ^^^;^ ^ 
a power of attorney giren by her. There is an irreconcil- w»iii». 
able conflict of opinion between the writers quoted as to the 
validity of donations made by men to women with whom 
they are carrying on illicit intercourse. Some of them bold 
that every such donation is null and void ; others again con- 
fine the prohibition to cases where the donation is made in 
consideration of future illicit intercourse, and where the 
intercourse is adulterous or incestuous ; and others bold that 
the question whether the gift was made for the purpose of 
procuring the illicit intercourse only, becomes important 
when the gift has not been completed. Strangely enough 
Sonde (Restraints in Alienation, 1. 2. 7. ; Webber's Trans., 
p. 59), who is relied upon by most of the later writers as an 
aothority for the view that the gift is null and void, ex- 
pressly says that when the gift has been made to a prostitute 
for the purpose of procuring her prostitution, it should be 
seen whether the thing has been giyen and transferred, or 
whether only a promise has been given. In the former caaB, 
he says, the thing cannot be taken from her, in the latter 
tiie promise cannot be enforced. This view is quite in 
keeping with the elementary rule of the civil law and of our 
own law : ** Quum par delictum est duorum^ semper oneratur 
fetkor, et mdior habetiMr possessoris ccmec^ (Digest^ 50. 17. 154)* 
It is this view also which must have been entertained by 
the defendant's advisers when *they confined the pleadings 
in the Court below to the question whether the transfer was 
intended as a completed gifl to the plaintiC 

Upon this question there can be no manner of doubt. 
The transfer was absolute and unconditional, and the power 
of attorney under which the defendant sold the propety 
expressly states that the aots done thereunder should be 
done for the plaintiff and for her account and benefit The 
evidence was amply sufficient to justify the judgment of the 
Court below, and the appeal must therefore be dismissed 
with ooeta 

Buchanan and XJpington, JX, concurred, 

r4ppeUafit*8 Attorneys, Van Ztl & Boi8Uitifi.1 
LBespondenfA Attorney. Gus TR9iiLiP. J 
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London and South African Exploration C!o. v$. 
De Bebrs Consolidated Mines. 

Mine — Lease — Evidence of existence of diamonds ^Inspection 
— ^Prima facie proof. 

Under a deed of lease of certain depositing floors in a diamond 
mine it ims agreed that should these floors hefou/nd to he 
diamondiferotis, the lessee should svrrender them to Ae 
lessors if the latter desired it. The lessors obtained 
prima facie evidence that these floors were diamondiferousy 
but the lessees refused to allow them to enter these floon 
and prove (he fact fwriher. On application to aUow the 
lessors to enter cmd inspect the ground, the C!oubt 
appointed a viewer to inspect omA report on the nature 
and character of the ground for the purpose of a^scertain-' 
ing whether it was diamondiferous. 

1893. Application for leave to have access to certain well or 

Aogjs. p.^^ ^^^ claims, for the purpose of proving the existence <^ 

South AMoan diamonds on these claims. 

^^!^^^n ' An action ^as pending between the above parties for a 
Mines. declaration of rights under a lease of certain claims in a 
diamond mine at Da Toits Pan, and of depositing floors m 
connection with these claims. The claims had been let by 
the plaintiffs to defendants, and by a condition of the lease 
it was agreed ^* that should at any time any portion of any 
ground so given out as depositing ground be discovered to 
be diamondiferousi the said lessees shall, so far as they are 
interested in such ground, surrender at the request of the 
lessors such diamondiferous ground to the lessors,** with 
further conditions. The plaintiffs had made an agreement 
with the ''Alice Syndicate,** whereby they had let to tlie 
syndicate certain diamondiferous ground on the said floors. 
This ground ei<pecially comprihod flve claims, as sho?m on a 
plan annexed. The plaintiffs placed the syndicate in pus- 
sesbion of these claims, but the defendants forcibly ejected 
them. The defendants at tlie same time filled up a well on 
these claims. From further affidavits filed it appeared that 
diamonds had been found as far back as 1874 on these 
claims, and that the ground taken from the well especially 
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gave indications of being diamondiferous. The plaiutiflfs ^^^''^g 
iiad given notice to the defendants that they would retake ^o^ ^ 
possession of these claims, and under the conditions of the jgJpfomES^. 
lease tendered other sites as depositing floors. oliuoiida^ 

The defendants complained that the plaintiffs had entered ***'^ 
npon and trespassed on these claims while in their posses- 
sion ; and had dug holes regularly prospectmg for diamonds, 
which they had no right to do. 

Searle, for the applicants. Under our lease we have a riglit 
to go upon the ground and inspect it. We are prepared to 
go on with our case, even if this order be not granted, but 
we wish to have the whole point clearly settled. Such 
orders as these have been repeatedly granted in England. 
Bainbridge on Mines (pp. 817, 315, 316) ; Earl of Lonsdale 
vs. Cwrwen (3 Bligh, 168) ; Bennitt vs. Whitehouse (28 Beav. 
119); Ea^st India Company vs. Kynaston (8 Bligh, 153); 
Brotan and Others vs. Moore (3 Bligh, 178). The principle 
is that the best evidence possible must be before the 
Court 

InneSy Q,C.f for the respondents. We deny that the 
ground is diamondiferous, and they now ask for a roving 
commission over our floor.'<. These floors are not being 
used, but next year they might claim to come on ground 
occupied by us. The discovery of the laet that the ground 
is diamondiferous is a condition precedent to their claiming 
it back. The practice is new and differs from English cases ; 
these inspections are given under the Judicature Acts. 
Until the discovery of diamonds the plaintiffs can come and 
ask us leave to inspect. By Act 19 of 1883, § 69, provisions 
are made in the event of discovery of diamonds outside the 
mine. This is merely a fishing application. There is no 
provision in the lease allowing them to go on the ground, but 
if De Beers in working it found it to be diamondiferous the 
plaintiff might claim it back. London and South African Ex- 
phration Co. vs. Bultfontein Mining Co. (8 Juta, p. 55). The 
utmost the Court would allow is that the plaintiffs should 
show primd facie evidence of the ground being diamondiferous 
to the defendants, and ask them to allow them to come upon 
a specific piece of ground. They have not shown us the exact 
spot where they allege the ground is diamondiferous. 

Vol. X.— Part IL R 
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A^% fi^earfe, in reply. They know well enough the exact spot 

London fc ^^ allege to be diamondiferous. We do not now wish an 

lOTirtiffltt^ ittterpretation of Clause 2, We have supplied prima faeie 

ConwiidSSd P^^^ *^** ^^® ground is diamondiferous; The section <rf 

*^^ Art 19 of 1883 quoted, has no bearing in a case of this sort. 

We only wish to inspect five claims at a spot marked on the 

plan. 

Db Villiers, CJ. : I quite agree with the defendants' 
counsel that the plaintifis have no right to go prospecting 
all x)ver defendants' ground. But if the plainti& have 
reasonable grounds for believing that any portion of the 
ground is diamondiferous, and can satisfy the Court that 
there is prima facie evidence in support of that belief, I 
think the Court oaght to assist the plainti£fs in obtaining 
further proof of that fact. Even if there were no precedents 
to justify such a course, the Court would be prepared in the 
interests of the administration of justice to exercise a power 
of this kind. The only question therefore in this case is 
whether the plaintiffs have produced pritna facie evidence 
to justify the Court in granting this order. There are state- 
ments by witnesses who say .that both before 1874 and after 
the execution of the lease they examined the ground and 
found it to be diamondiferous ; and the plaintiffs have shown 
their faith in the diamondiferous nature of the ground by 
letting a portion of it to a Syndicate, and they, again, show 
their faith in it by paying a large sum to the plainti& for 
the lease and right of mining on this place. In my opinion, 
therefore, there is prima facie evidence sufficient to justify 
the Court in granting this order ; at the same time I woold 
suggest to the parties that they ought to endeavour to agree 
upon some impartial person to inspect the ground, and if 
they can agree it would be the most satisfactory course to 
adopt [After consultation between the parties, and their 
suggesting Captain Quintrall, the Chief Justigs; continued.] 
The Court will then appoint Captain Quintrall to inspect the 
land mentioned in the declaration for the purpose of ascer- 
taining whether it is diamondiferous or not, according to 
the terms of sub-section 2 of Clause 3 of the agreement of 
July 1891, together with one person to be appointed by the 
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plaiuttffd and one by defendants. The costs of this appli- ^|^3j 



<jatio& will be costs in the canse. 



Aug. 38. 

London & 
South Afrioui 



BuouANAN and Upington, JJ., concurred.* *^w.**d?d^ 

Conitolidatod 

rAppltoAnta' AttoTMys, Fairbridge h Ardebhe.! 
LUMpoadaate* Attonwy, ScAWiBii h Qrnn. J 



WE8SELT0N SYNDICATE V8. C!0L0NIAL GrOYEBNMENT* 

BaUtoay regvIcUions — Machinery — Undamageable iron — 
Restitutio— Pfo^^. 

By the BaUway BegtUations of the Colonial Oovemment the 
freight for ** maehinery " is charged at eecondrolass rates, 
and for " undamageable iron " at ten per cent. lese. The 
plaintiffs having imported certain iron ma>chinery in 
separate pieces, o/nd entered it in the customs as 
** nuichinery" so as to save the import dniiy, sent it by 
railway to Du Toifs Pan. In the consignment notes they 
described the articles as ** imdamagedble iron,*' but the 
radlway department charged them asfor Ttujuihinery. The 
am>ofmt having been paid under protest ^ the plaintiffs now 
sought to recover the difference. Held, that, although 
some portions of the machinery might, if imported and 
consigned separately, have been fitly described as " t*n- 
damagecMe iron,** the consignment as a whole was pro- 
perly charged for as " meLchinery,* and that the plaintiffs 
were not entitled to recover the difference between the two 
rates. 

Action to recover the amount of £832 lis. Id., paid ^^^^^-^ 
mider protest, being an amount levied by the defendants ,^^ w^\u>n 
upon certam goods conveyed upon the Government railways gJ^ST^iS^. 
from Port Elizabeth to Kimberley. The plaintiflfs carried S^^^t 
on bumness at Du Toit's Pan under the above name, and 
thejaHeged that in 1893 they had imported into. this colony 
certain portions of machinery and other undamageable iron, 
which were subsequently conveyed by rail from Port Eh'za- 

^ For sabaeqnent proceediDg in this matter, see tti/m, p. 281. 

R 2 
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u»3. beth to Du ToiVs Pan. The said articles were of iron and 
The ^r imi t^n ^M^^™^®*We, and were alleged to have been received by ihe( 
^^^^^^ railway servants as snchi and were entitled as such to be 
conveyed at the ordinary second-class rate less ten per cent 
The defendants contended they were not entitled to be 
carried at the reduced rate, and charged the second-class 
rate, but being urgently in need of the goods the plaintiiSs 
paid the full rate under protest. 

The defendants pleaded that while a certain quantity had 
been carried as undamageable iron^ the greater portion was 
erroneously so described^ and was not entitled to the reduced 
rate. 

From the evidence adduced it appeared that a great 
many of the articles on which the ftill charge had been 
demanded fell under the list named as those being *' un- 
damageable iron/' but they were admitted free of Customs 
duty, being imported as parts of machinery intended for 
diamond mining. The whole consignment was intended for 
machinery^ and a great deal of it, though loose, was worked 
up and r^y to be put together as machinery. 

Searle (Watermeyer, with him), for the plaintiffs. 
Sehreiner, Q.C., A.O. {Oiddy^ with him), for the defend- 
ants 

De Yiluebs, C. J. : This is an action to recover back 
money alleged to have been improperly claimed by the 
railway department, and to have been paid under protest. 
It is not disputed that the payment was involuntary and 
under protest, and that, in terras of the decision of this 
Court in White Broihers vs. Treasurer-Oenerai (2 Juta, 352), 
the plaintifiis are entitled to succeed if the freight demanded 
by the department was in excess of the amount allowed by 
its regulations. The charge allowed for " machinery'* is 
at the second-class rate and for "* undamageable iron " at t^i 
per cent. less. The articles in question were imported in 
separate pieces as ** machinery," and were accordingly 
admitted free of dnty. But when the plaintiffs came to 
consign the machinery by railway to Du Toit's Pan they 
entered a considerable portion of it on the consignment 
notes as '* undamageable iron." The question to be deter^ 
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mined is whether portions of machinery which^ if imported ibbs. 
and consigned independently of any machinery^ might fell ^ 
under the denomination of "undamageable iron/* must s^SSSaltoit. 
onder the regulations be carried at the reduced freight even ^J^^^mSK 
if they have been imported and are conveyed as component 
parts of machinery not yet put together. Mr. SearUfs 
intention is that only machinery put together, as such, fells 
under the second-class rate, but that the component parts, 
if not put together, fell under the ten per cent reduction so 
fer as they can come under the denomination of ^ undamage- 
able iron." The apparatus of machinery consists of several 
parts, and all the component parts together constitute the 
machinery. For the purpose of customs' duties it has 
always been so held, and there is no reason why a different 
construction should be placed upon the word when a 
question of r^^lway freight arises. Certainly the plaintifib 
themselyes adopted this construction when they entered the 
the self-same articles as forming part of diamond-mining 
machinery. No such difficulty arises in the present case as 
might arise where articles are consigned which, although 
intended for machinery, do not form component parts of a 
more or less complete set of machinery. All the articles in 
question were imported as machinery and they did not 
cease to be such when despatched by the Government 
Bail way to Du Toit's Pan. The judgment of the Court must 
therefore be for the defendant with costs. 

BucHANAK and Upington, JJ., concurred. 

trUintUEBr Attorneys, Faibbridge & Abderkb. 1 
DefiaMUnts* AUoniAys, J. it U. Eeio k NbphewJ 



Bennett vs. Monnia 

Defamation — ^Animus injuriandi — Privilege — Trap— Nulla 
injuria est quae in volentem fit. 

The d^enianty a hotel proprietor, having fotmd behind a shelf 
in the bar of his hotel a letter addressed to B. which 
contained defamatory m^atter regarding the plaintiffs and 
uhich had been left there by the plaintiff a former 
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proprietor, showed the letter and iiaeontenti to thelarman 
on the impulse of the moment^ without knowing whether it. 
teas genuine or not, and with the view of discovering how 
the letter eame to he there. Held^ thai even if the occasion 
was not in strictness of law a privileged one, the cirewn^ 
stances under which the contents were made known to the 
barman justified the Court in holding that there was no 
animus injariandi on the part of the defendant. 
Svhsequently the plaintiff informed one P^a servant in his 
employment and a customer of the defendant^ of the 
contents of the letter, with a view to P.^s making use of 
this information to obtain a eomm/unioation of such 
contents from ihe defendant. Held, upon the prim/dpU 
that Bulla iDJuria est qusd in yolentem fit^ ikat the 
success of ihe stratagem cannot be relied u^on Ijf the, 
plaintiff as a ground of action for an ir^ury dams 
to him^ 

slpt'i. Action to recover £500 damages for alleged slander. 
Bennett «t. ^^ parties to this suit were hotel-keepers residing at 
Wynberg, and the plaintiff allied that in October, 1892, the 
defendant published the following letter, of and concerning 
the plaintiff:— 

Masonic Hotel, Grahamstown, 

January, 1881. 
Dear Sir, 

In reply to your letter as to the cbaiacter of ** Bennett" he 
was with roe six months and is really a firat-class barman and oeok, hat 
I discharged him under very strong suspicion of dishonesty. 

I am, Sir, yours isithfhllyv 

Geobob Powuko. 

And farther that in the same month the defendant spoke 
of and concerning the plaintiff in the presence of divers 
persons the following words : ** Bennett (meaning the plain- 
tiff) is a rogue, tbief and liar." 

The defendant denied these allegations, while admitting 
that he showed the letter to one Hacker, and damed, in. 
reconvention, damages on the gromul that Bennett had 
spoken and published of him the following words : ^ That 
IHtle sweep, Morris (meftning the plaintiff in reconf^olion). 



MoRia. 
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kas cleared off in debt, and Mrs. Morris is selling off every* i^ 
thing to clear after him." Bennett « 

From the eridence adduced, it appeared that the plaintiff Morrte. 
Bennett had come out to this Colony as cook to the hospital 
at Port Elizabeth, but, after holding different positions was 
now proprietor of Cogiirs Hotel, Wynberg. The plaintiff 
had been a barman at Orahamstown, and believing his 
employer there had been slandering him, he induced a 
friend of his (plaintiff's) to write to his late employer 
enquiring as to his chai'acter. This was done, aud the reply 
sent to the friend, one Brown, who handed the letter (the 
one set out above) to the plaintiff. The plaintiff sub- 
sequently bought the ** Royal Hotel" at Wynberg, and 
again sold it to the defendant. When he left, he left this 
letter on a shelf in the bar, and the defendant finding it 
there showed it at once to bis barman. Hacker, and asked 
what he thought of it. He then copied it and despatched a 
eopy to the jdaintiff, retaining the original '^ to keep plain- 
tiff's mouth shut/' The plaintiff then knowing be (defen- 
dant) had the letter, spoke about it to one Press who was a 
customer of defendant's and sent him to try and get the 
defendant to show it to him. He succeeded in this, and this 
was one of the publications complained of. The parties 
were not on good terms and used occasionally to abuse each 
oUier pretty freely. 

WMer, for the plaintiff. 
Graham, lor defendant* 

Dk Yilliebs, O.J.: This is a somewhat extraordinary 
case. The plaintiff, as far back as 1881, was told that the 
proprietor of the Masonic Hotel, Grahamstown, was in the 
habit of slandering him, and in order to entrap him into a 
itepedtion of the slander requested one Brown to write to 
Grahamstown for the plaintiff's character. In answer to 
this letter the hotel proprietor at Grahamstown wrote a 
letter, marked "private and confidential" to Brown who 
deliy^^ed it to the plaintiff, and it is in this letter that the 
defamatory words alleged to have been published by the 
defeodant occur. 

^e plaintiff kept this letter without taking any pro^ 
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1^-^ feedings against the writer. He owned the Boyal Hotel, 
» ' '~:l Wynberg. and afterwards sold the bnsiness to the d^eidant. 

Bennett «t. *' ^ 

Monte. On quitting this hotel he seems to have left the letter 
behind a desk in the bar of the hotel and to have forgotten 
all about it until last year when the defendant found it 
Acting on the impulse of the moment and with the object, 
as it appears to me^ of discovering how the letter came to be 
there, the defendant at once showed the letter with its 
contents to his barman, who was a confidential servant of Iiis. 
The first question arising in this case is whether the publica- 
tion of the defamatory matter to the barman, under the 
special circumstances of the case, renders the defendant 
liable in damages for defamation. 

Subsequently the plaintiff informed a servant of his 
named Press of the contents of the letter with the object, as 
clearly appears to me, of inducing Press who was a customer 
of the defendant, to use this information as a means of 
entrapping him into communicating its contents to Press. 
The stratagem was successful, and the second question to be 
decided is whether the plaintiff is entitled to damages for 
his success in extracting a publication of the defamatory 
matter from the defendant. 

In deciding these questions it is essential to bear in mind 
that by the Civil Law, differing in this respect, as pointed 
out by Folkard, from the English law, the ground upon 
which the action for defamation rests is the injuria, the 
personal insult or contumely to which the plaintiff has been 
exposed. No action lies for such injury, as such, unless the 
defendant was actuated by the animiis injvma/ndi. Conse- 
quently, as was remarked in the case of Botha vs. Brink 
(8 Buch., 130) : '' The rule of the Boman-Dutch law differs, 
if at all, from that of the English law in allowing greater 
latitude in disproving malice. Under both systems the 
mere use of defamatory words affords presumptive proof of 
malice, but under our law, as I understand it, the presump- 
tion may be rebutted not only by the isx^t that the com- 
munication was a privileged one — in which case express 
malice must be proved — but by such other circumstances 
(examples of which are given in Voet, 47. 10. 20.) as satisfy 
the Court that the animus injuriandi did not exist." In the 
subsequent case of Dippenaar vs. Eauman (8 Buch., 135), 
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privilege alone was relied upon and no other circumstanoee vm. 
were indicated to disprove malice. All the oircnmstanoes of 
the present case satisfy me that, even if the occasion on 
which the defendant showed the letter to the barman was 
not in strictness a privileged one, he was not actuated by 
any animus injuriandi. He was surprised to find such a 
letter behind the desk and, on the impulse of the momenti 
he showed it and communicated its contents to the barman. 
It was the most natural thing in the world for him to do, 
the most inoffensive person would do the same tiling. For 
aught he. knew the letter might not have been a genuine 
one, and he would of course wish to know from the barman 
how tiie letter came to be there. I am of opinion, therefore^ 
that the plaintiff must fail upon the first count. 

As to the second count the defendant was entrapped into 
communicating the contents of the letter to Press to whom 
the plaintiff himself had already communicated them. I am 
not aware of any authority directly bearing on such a case, 
and, in the absence of any decision in point in any South 
African Court, I would apply the rule laid down by TTlpian 
(Dig. 47. 10. 1., § by^Nidla injuria est qtue in volentem JU. 
This rule has been adopted as a maxim of the English law 
in the form Volenti non fit injuria, without any acknowledg- 
ment, so far as I can ascertain, of its true origin. The 
illustration of the rule given by TTlpian is that of a son sold 
as a slave with his consent TTlpian holds that the father 
may bring an action in his own name against the seller for 
the injury, but not in the name of the son, he being a 
consenting party. Voet (47. 10. 4.) applies the rule to every 
class oi injuries, including verbal injuries. To relieve a 
defendant the evidence of the plaintiffs willingness must of 
course be clear and conclusive. For instance, a person who 
has been libelled in a newspaper employs another to buy a 
copy merely to prove publicatioa The purchase of the 
newspaper is free to all, and the person employed has the 
means of becoming acquainted with the defamatory matter 
without being employed at all. Moreover, it does not 
follow that because he is so employed he must read the 
whole paper and so become acquainted with the terms of 
the libel. The mere fact of such employment, therefore, 
would not prove the willingne^ of the employer to be 
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^' dd&mdcL But ft id diflSerent where be bimself commtmicates 
BewMUw. the contents of a defSftmatory docnnient to his agent irith the 

Mow**- Tiew of snoh agent nsing the information to a means of 
extracting a repetition of the contents from the person in 
possession of the document. The success of his stratagem 
places his character in no worse light than it was in before, 
and, being exactly what be had planned and wished for* 
cannot be relied upon as a ground of action for an injury 
done to him. On both counts, therefore, the judgment of 
the Court must be for the defendant with costs. 

BuoHAKAH and TTpiKatov, JJ., concurredr 

rPUttnturg AUdtney, Gus. Tboixip. 1 

Ll>tfetn1int*8 AUoniey, J« Uamuo^v Wauob J 



Hambly vg4 SoEKEft Brothers. 

Negligenoe — Ccntributortf Negligence — Dmmagesfat* Injury^ 

tn an action for damages for injuries sustained hy the plainr 
tiff hy reason of the upsetting of a vehicle hired from the 
defendants, it appeared that the plaintiff had imme- 
diately before the accident given the driver some leer, 
notivithstanding the defendants* previous warning that no 
liquor should he given to (he driver , and thai the drinking 
of the heer mxide him less careful than he would otherwise 
have heen. Held, ihat the plaintiff, having himself 
eontrthuted to {he accident, was not entitled to recover. 

1893. Appeal from a decision of the Besident Magistrate of 

„ -— • Cape Town. 

HMnbly vt. ^ 

soektf Brothers. The plaintiff (now appellant) had brought an acJtiotr 
against the defendants (now respondents) to recover the 
sum oi £20 damages alleged to have been sustained through 
the ne^igence of defendants' servant in upsetting a 
waggonette hired by the plaintiff from defendants. It 
appeared that the plaintiff and others had hired a waggonette 
from defendants to drive to Hout's Bay on Easter Monday. 
There were eight persons besides the driver, and a start was 
made before 8 o'clock a.m. On reaching a decline near 
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Hoat'g Bay it appeared that the driver laabed the horseflp ^^^ 
which became unmaDageabley the waggonette struck the ^^-j^ ^ 
ride of the bank and turned over, injuring the plaintiff, soiiwc Biothen. 
There was no brake on the waggonette* It was admitted 
that some beer had been given to the driver on the road by 
the plaintiff or his £riends» and though plaintiff swore he 
had not been warned by defendants not to do so^ the 
defendanta stated that he had been told not to give the 
driver any liquor. The driver was sober when they 
started. The plaintiff attributed the accident to the care- 
less and reckless driving of the man supplied by the 
defendants. The accident occurred at about 9 o'clock ami. 
That same evening, at about 6 o'clock, the driver was 
anested at Hout's Bay for drunkenness. In his evidence the 
driver stated he had been given almost a fell bottle of beer. 
It ina his £ist time. He was given a good chaiactev as 
being usually a steady and careful driver. 

Innes^ Q.C., for the appellant : The defendants must be 
held liable on the evidence. The case lies between contract 
and tort. Defendants knew a large party was going and 
send an old man to drive. It is proved he was driving 
recklessly, even before he had any beer. It was a distinct 
act of negligence to lash the horses when he did. It was 
not till 5 o'clock that the driver was seen drunk. There is 
uo'evidence to show the man was easily affected by liquor, 
and his driving all along was shown to be reckless. 

Searle, for the respondents : The defendants can only be 
held liable through the negligence of their servant. The 
evidence is, he was a careful man, but got excited just after 
he had had the beer. Thej were specially warned not to 
give beer, and by doing so contributed directly ta the 
accident. They cannot now take advantage of their own 
wrong. The first thing defendant asked plaintiff on his 
return was whether they had given any liquor to the driver. 

Itmes, in reply : The servant acted improperly in ordinary 
course of business. The Magistrate's finding presupposes 
negligence. 

De YujiiEBS, G.J. : It is unfortunate that, owing to the 
death of the able magistrate who decided this case, we have 
not the benefit of the reasons for his judgment. It is certain 
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^3^ tiiat the accident was occasioned by the negligence of the 
m^ n ^^^^^^^^ serrant^ who had charge of the waggonette and 
B»ii»rBratiie». horses* Afl they were going downhill on a steep portion of 
the road, where he must have known that the horses wonld 
not be easily manageable, he cracked his whip and sent the 
horses going at fdU speed. There was the less excuse for 
this conduct seeing that the waggonette was not proyided 
With a brake. In consequence of the swaying to and ho of 
the vehicle it was overthrown, with the' plaintiff and a good 
number of other passengers in it^ and if there had been no 
contributory negligence on the plaintiff's part, I would have 
had no difiSculty in reversing the judgment below. The 
real question therefore is, whether the plaintiff, by his own 
conduct, contributed to the occurring of the accident from 
which he has sustained certain injuries. I am satisfied that 
he had been warned by the defendant not to give the driver 
any spirituous liquor on the journey, In spite of this 
warning he gave the driver some beer, very little, according 
. to his own account, but according to the driver's evidence 
nearly a bottle fulL The Magistrate must have believed 
the driver's evidence. Whether he took much or little the 
effect of the beer was certainly to make the driver less 
careful at a part of the road where the greatest skill and 
care were required. After the warning given by the 
defendants it is impossible to hold that the plaintiff's own 
negligence did not contribute to the accident, and that 
being so, the appeal must be dismissed with costs. 

Buchanan and Upington, J J., concurred. 

pAppellaiifs Attorney. J. HAMHiTOV Waijue.1 
LitevoQdenf 8 AUono^y, D. Tehkast, Jon. J 
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LoKDOH AND SoxjTH Afbigan Explobatiov Co. m. Db 
Beebs Gonbolibatbd Mines. 

Le$9(>r and Lessee — Diamond Mine — " Diamandiferous " . 
Ground — Bight of Prospecting — Appointment of 
•* viewer " — Smrender ofLcmd Leased. 

By articles of agreement hettoeen the plaintiffs, as owners of 
certain land, and ike defendants as Uaasees of such land 
for {he purpose of heing used as depositing-floors for 
their diamondiferous soil from an adjoining mine, it was 
provided that, shoM, at any time, any portion of the 
grownd leased be proved to be diamondiferous, the lessees 
shall surrender such ground to the lessors, who shall 
thereupon grant an equal extent of other land for da- 
depositing-floors, and pcty compensation. 

Held (1.) that, in the absence of any express reservation, the 
lessors had no right of prospecting for diamonds in the 
grotmd thus leased; (2.) that upon production of prima 
facie evidence that the grou/nd leased is diamondiferous, 
the Court may grant leave to make a full examination of 
the ground, and appoint a " viewer ^ for the purpose ; and 
(3.) th^ if the grownd is fou/nd to be diamondiferous, 
and the lessors bon& fide intend to work the ground as a 
diamond mine, the lessees may be compelled to make the 
surrender, even although upon the examination diamonds 
have not been found in such quantities as to make it 
certain that the mine would be payable. 

Action to recover possession of certain depositing-floors at ^igy. 
Da Toit's PttDy leased by the plaintifib to defendants. 



Sept. 0* 
London and 



The plaintifib alleged in their declaration that they were sonth Afrkan 
the registered owners of the farm " Dorstfoniein," on which «• i>e bSw*^ 
was situated the Diamond Mine known as Da Toit's Fan. Min«B. 
They had let certain claims to the defendants in this mine, 
and a certain area had been allotted as depositing-floors. 
Under the conditions of the lease it was provided : — ** 3. ii. 
That shoald at any time any portion of any groond so given 
oat as depositing-groand be discovered to bexliamondiferous 
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^^ the said lessees shaH, so for as they are interested in the 
London A such gronnd, surrender at the request of the lessors such 
^^or^n^. diamondiferous ground to the lessors, who thereupon shall 
GoDsoiidAted P^^^ ^o the said lessees an area of land for depositing- 
ground equal . in extent to that surrendered, and shall 
further grant to the said lessees such compensation for any 
wells, sheds, huts, tramways, etc., constructed on such sur- 
rendered ground as may be agreed upon. . . ." Portion of 
the area so allotted as depositing-floors had been found to be 
diamondiferous, and the plaintiffs had called upon the 
defendants to give up these floors, and tendered other 
depositing-ground. The plaintiffs further claimed further 
damages from defendants for filling up a well on the ground 
in dispute, and prayed that these five claims used as de- 
positing-floors, which had been found to be diamondiferouB 
should be handed back to them. 

The defendants denied the ground sought to be recovered 
was diamondiferous, and alleged that the plaintiffs were 
bound to offer a piece of ground for depositing equal in 
extent to that demanded back before they could obtain the 
surrender of these floors, and that before calling upon them 
to deliver up these claims the plaintiffs should clearly have 
pointed out which claims were alleged to be diamondiferous. 
And for a claim in reconvention they said that the defen- 
dants in reconvention (plaintiffs in convention) had wrong- 
fully and unlawfully entered and trespassed upon these 
depositing-floors, and dug holes and -sunk shafts in them, 
while still in possession of the lessees, and claimed £50 as 
and for damages. 

From the evidence adduced, it appeared that the ground 
had been leased as set out above. Fart of the ground, that 
now in dispute^ was alleged to be diamondiferous, and the 
plaintifis were approached by the *^ Alice Syndicate,** who 
asked for leare to locate twenty-five claims situated at Du 
Tint's Pan with an option of locating one hundred and 
seyenty-fiye more. Leave was granted. The Syndicate paid 
£1250 for the right of working, and proceeded to work several 
elaims. They worked on the claims now in dispute, whidi 
were not being used by the defendants, but the defendants 
finding them working refused to allow them to continue. 
The plaintiff company then prayed for an order allowing 
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ibem to test the ground,'^ and t^ Court appointed Captain ^ 
Qainttall as viewer. There was a well on theoe clafms, and t^^ttl ^ 
this was opened np. One hundred and sixty-one (161) loads jS^,^I^S!qL 
were washed, and three diamonds weighing five-eightbs of a cJjSSuSd 
carat were found. The person who originally sunk the well 
had found diamonds in it. All the indications pointed 
to the existence of diamonds, yellow ground having been 
taken out, while garnets, quartz crystals, pyrites, greenstone, 
carbon, eto., were present. There was a bond fide intention 
on the part of the ijyndicate to carry on diamond-mining on 
these diaims. 

Searle (Currey^ with him), for plaintiffs. 

Jnnea, Q.C. (Solomon, Q.C, with him), for defendants. 

Db YuiLIDBS, C.J. : The main question for decision is 
whether the five claims, possession of which is claimed by 
the plaintiff company for mining purposes, are diamondiferous 
or not within the meaning of the second sub-section, sect. 3« 
of thQ Articles of Agreement, by which the land in question 
had been leased to the defendant company for depositing^ 
floors. That sub-section provides that '^ should at any time 
any portion of the ground leased as depositing-^oors be 
proved to be diamondiferous, the said lessees shall, so far as 
they are interested in such ground, surrender at the request 
of the lessors such diamondiferous ground to the lessors, who 
shall thereupon grant to the said lessees an area of land for 
depositing-ground equal in extent to that surrendered," and 
shall further pay compensation in manner agreed upon. An 
application was made to the Court a few days ago for leave 
to the plaintiff company to test the ground claimed, and the 
Court, being satisfied that there wBBprimdfaeie reason for 
believing the ground to be diamondiferous^ appointed 
Capteun Quintrall, an admittedly competent expert, to 
thoroughly examine the ground, within the limits of the five 
specified claims, accompanied by a representative of each 
party. The result of his examination is that three diamonds 
weighing five-eighths of a carat were found in one hundred 
and sixty-one loads of yellow ground. The ground is there^ 
' ' ' ■ III I I 

♦ See iitpm, p. 218. 
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i|^^ fore clearly diamondiferons in the sense of oontaming 
j^^^^ diamonds, bat unless the plaintiff company bond fide in- 
SSwirttonS *®^d^ ^ '^^^ ^^^ ^^^^ fo' diamond-mining pmrposes the 
•jjjJiiSSS ™^^® ^*^* *^*^* ^ ^®^ diamonds were found would not justify 
the plaintiff company in claiming a surrender of the land. I 
am satisfied that the object of the SyndicatOi which has 
acquired the claims from the plaintiff company, is to work 
them as a diamond-mine. A considerable sum, £1250, has 
been paid in cash for the right, and a further sum is still to 
be paid. Taking this fact in connection with the further 
facts that the yellow ground is similar in appearance to the 
yellow diamondiferons ground of the diamond-fields, that it 
contains other minerals which are always found in associa- 
tion with diamonds, and that, undoubtedly, three diamonds, 
howe?er small, were found, I am of opinion that the claims 
in question must be declared to be diamondiferons vdthin 
the meaning of the Articles of Agreement The defence 
has been raised that the plaintiff company cannot ask for a 
surrender of the daims without first pointing out the land 
which is to be giren in exchange, but this defence is not 
supported by the language of the agreement The word 
•*tiiereupon" shows that only upon the surrender of the 
ground claimed can the defendant company demand the 
equivalent for the ground so surrendered. 

The claim in reconvention raises the further question 
whether the plaintiff company were justified, before action 
brought, in coming upon the land leased and there ^* pro- 
specting '* for diamonds. The unlimited right of prospecting 
would seriously interfere with the use of the ground as 
depositing-floi^s, and was not in express terms reserved by 
the lessors. It would be impossible for the owner of any 
diamondiferons soil deposited on the floors to guard against 
depredations if such an unlimited right were held to exist, 
and there is nothing in the Articles of Agreement from 
which such a right can be inferred. The right to claim a 
surrender only arises when the portion claimed is ^ proved** 
to be diamondiferons. If the lessees refuse to allow entry for 
the purpose of affording such proof the Court would, as it has 
done in the present case, grant leave to make a full examina- 
tion upon being satisfied that there is prima facie ground 
for believing that the ground is diamondii'erous. The Articles 
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of Agreement omit to state how the lessors are to obtain the ^893.^ 
requisite information to lay before the Court, and we are ^o^n ^ 
not in a position to supply an omission which may fairly be ^^J^j^jj^. 
presumed to have been intentional. Of course, if the oJiJ^SaSd 
lessees themselves have proved the ground to be diamond- ^^°*- 
iferous, the lessors would be entitled to take advantage of 
the circumstance. The plaintiff company claimed and 
asserted the right, without leave of the defendant company 
or of the Court, to enter upon the land leased and prospect 
for diamonds, and having failed in establishing this right 
are liable in damages upon the claim in reconvention. 

The Court will therefore order the defendant company to 
surrender the five claims, as prayed, with costs of the claim 
in convention, and give judgment for the defendant com- 
pany for £5 damages with costs of the claim in reconvention ; 
the costs of the examination ordered by the Court being 
part of the costs of the claim in convention. 

Buchanan and Upington, JJ., concurred. 

fPUinUib' AUomeySi Fairbridge k Abdebkb.! 
LDefendants' Attorneys, ScabiiEN & Stfbbt. J 
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VOL.. X. PART III. 



Queen vs. Eleinsohmidt. 



Poliee Offences Act — Police Constable — Arrest — PtMic-house — 
Bight of Entry. 

Where a police eonstcMe has the right of arresting a person for 
contravening any of the provisions of the Police Offences 
Act, 18S2, he has the potoer, for that pu/rpose, to enter a 
licensed pyhlic-housey in which the offender has taken 
refugcy and the doors of which are open, even although he 
has not obtained the consent of the owner; andsnch ovmer 
who tries to prevent the arrest is liable for a contravention 
of section 8, svh-section 5 of the Act. 

Appeal from a oonyiction before the Besident Magistrate i8»3. 

. r, 1 J ° Oct. 13. 

ot CaledoD. — 

The appellant had been charged with contravening § 8 of Kidn^midt. 
the Police Ofifences Act, No. 27 of 1882, in wrongfully and 
onlawfully hindering a police constable in the execution of 
his duty. 

From the evidence adduced at the trial it appeared that 
Police Constable Oliver was passing down a street in Caledon 
when he heard a considerable noise and cursing and swearing 
in front of a canteen. He went up to the canteen and found 
several women in firont of it» and one of them was swearing 
Vol. X.— Pabt IIL T 
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oct^^ and using abusive language. He attempted to arrest her, 
KM^SSdt ^"* ^^^ '*^ ^^^ ^® canteen, the door of which was open. 
He did not know the woman. While arresting her, the 
accused (the appellant), who was a barman at the canteen, 
rushed at the constable, and caught hold of him and said he 
had no right to arrest people in a canteen. Through this 
interference the woman escaped, and she could not be foimd, 
and therefore had not been brought to triaL The accused 
was found guilty and sentenced to pay a fine of 10^. or 
undergo five days' imprisonment ; from this sentence he now 
appealed. 

Molteno, for the appellant. The constable had no right to 
enter the canteen to arrest the woman. He should have 
first demanded admission (Ord. 73, § 19). He would have 
been justified in arresting the woman in a public place, but 
could not enter the canteen without permission. Such 
action was only likely to lead to a breach of the peace. 
On the facts there is no evidence of any hindrance. See 
Act 27 of 1882, § 14. 

Oiddy, for the Crown. The woman could have been 
charged under § 19 of Act 27 of 1882. This was a licensed 
public-house, and the constable was only following a fugitive 
from justice into a public place. He had as much right 
there as any one. Even if it had been a shop he would 
have been justified in following her. If the door were not 
open he could ask permission to enter, and if that were not 
granted he could break in. Bwm's Justice of the Peace, 
p. 801 {Lib. Ed.). Our law is the same as the law in 
England. 

Mdteno, in reply. Sections 12 & 19 of Ord. 73 of 1830, 
must be read together, and no right is shown to enter a 
private house. 

De Yiluebs, C.J.: On behalf of the appellant it has 
been broadly contended that no police constable has the 
right, under any circumstances, to enter a licensed public- 
house for the purpose of arresting a person found contra- 
vening any of the provisions of the Police Offences Act, 1882. 
The 18th section of the Act gives the power of arrest without 
Warrant, but subject to the proviso that " no person shall be 
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arrested or detained without warrant unless there shall exist (y^^^, 
reasonable ground for believing that, except by arresting the 
person offending he could not be found or made answerable 
to justice without delay, trouble, or expense." Everything 
must, therefore, depend upon the question whether such 
reasonable ground did or did not exist in the present case. 
The appellant's counsel at first admitted that the constable 
who tried to arrest the woman in the canteen had reason- 
able ground for believing that the arrest was necessary in 
terms of the proviso, but on its being pointed out that the 
admission would be fatal to the appeal he somewhat modified 
his admission. The woman's name and address were unknown 
to the constable. She was very abusive both inside and 
outside the canteen, and the constable had every reason to 
believe that if she was not taken into custody a breach of 
the peace might ensue. He tried to apprehend her outside 
the canteen, and upon her taking refuge in the canteen he 
entered and arrested her there ; but as he was taking her 
out the appellant rushed out from behind the counter and 
caught the constable by the arm, saying that he had no 
right to apprehend people in the canteen. This interference 
enabled the woman to escape, and the question is whether 
the appellant was rightly convicted of hindering the 
constable in the execution of his duty. The conviction was 
clearly right if the power of arresting the woman in the 
canteen existed. As I have already shown, the constable 
could have arrested her outside the canteen. She took 
refuge in the canteen, and the constable followed her 
through the open door. Was he obliged to obtain the 
appellant's consent before arresting her ? In my opinion, the 
power to arrest being once established, the right to enter 
the canteen for the purpose is beyond dispute, and the appeal 
must be dismissed* 

Buchanan and Upington, JJ,, concurred. 

t AppellanVB Attorneys, Scamlen ft Sypret.] 
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Queen vs. Soga Mgikela. 
Sehoolmaster — Pupil — Ocrredum — AssauU — Injury. 

A 8cho6lmast€r*8 discretion in the pumshment of his pupils 
should not he lightly interfered with, hut chadisemeifd 
which is obviously unreasonable or immoderate constitutes 
an actionable injury. 

Hie nature of the offence for which the pupil has been punished 
is an important ingredient in deciding whether or not the 
punishment uxis unreasonable. 

iflfs. Appeal from a sentence passed by the Assistant Resident 

J\bg]strate of Prieska upon Soga Mgikela, a schoolmaster, 
^ogttl^fli*.' for assault upon one Betsy Colly, a pupil of his. 

Prisoner pleaded not guilty, but the Assistant Magistrate 
found him guilty and sentenced him to pay a fine of £2 
sterling, or in default of payment to undergo one month's 
imprisonment with hard labour. 

The evidence of Betsy and of Antje, a schoolmate, showed 
that prisoner had given Betsy several blows, some on an 
arm which had been vaccinated, of which feet, however, he 
was ignorant, and one on the ear, all the blows being inflicted 
with a stick less than | of an inch thick, and of about the 
thickness of the little finger of a child of ten years of age. 
The blows were not many and not severe. Betsy's master, 
who allowed her to attend school in the afternoons, she 
acting as nurse in the forenoons, stated that Betsy had come 
home on the day of the beating and had shown him the 
marks of blows on her arms, the right arm being bruised 
from elbow to wrist, and the left arm over the place where 
she had been vaccinated. Her ear was cut, and was much 
BwoUen and was bleeding. She did not suffer much, and was 
able to nurse her mistress's baby as usual that afternoon. 
For the defence Betsy's mother stated that she examined 
tho child that evening and saw only the vaccination marks 
and no bruises on her arms, and only a scratch on her ear. 

The Magistrate made the following note on the case : — 

"The evidence of complainant, Betsy Colly, and the 
witness Antje at the hearing of this case was far from 
satisfactory, leaving the impression that they were afraid to 
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tell all they knew about the assault. The evidence of the 

witness for the defence was of a very unsatisfiEwtory nature^ 

and as she contradicted herself in her evidence and is of a so^Mgikeu. 

drunken, dissipated character, no reliance could be placed 

on what she stated. The evidence of Sergeant Hoffe, Betsy's 

master, was very clear, so clear, in fact, that the Court deemed 

it unnecessary to call other evidence to prove the state the 

child was in when she returned from school. It was found 

difficult to get evidence of the assault from other coloured 

persons attending the school, as accused is held in great fear 

by them.** 

Buehcmany for appellant Where once the relation of 
schoolmaster and pupil is established, to make the former 
guilty of assault in punishing his pupil, it must be shown 
that the punishment given is immoderate and excessive. 
Here the evidence shows the chastisement was for good 
cause, as Betsy did not know her lesson, and the punishment 
was a very moderate one. The stick used was not a thick 
one, and only a few* blows were given. Although the 
Magistrate did not believe Betsy and Antje, her schoolmate, 
nor the evidence of Betsy's mother for the defence, yet their 
evidence is borne out by Betsy's master, Hoffe, when he says 
that she was able that very evening to mind the baby and 
do her usual work. That shows the blows could not have 
been serious, at all events, those on the arms. This dis- 
credits the rest of Hoffe's evidence. The blow on the ear 
was also but a scratch, and must have been an accident, as 
only one blow was given. The Magistrate was misled by 
the exaggerated statement of Hoffe, and by importing into 
the case facts which are not on record in the evidence. 

Courts of law should not lightly interfere with the discre- 
tion of a schoolmaster in punishing his pupils : Patterson vs. 
NvMer (57 American Eeports, pp. 820-1). The Magistrate 
should have considered if, under all the circumstances of the 
case, it could not reasonably be said that the schoolmaster 
had exercised a wise discretion, or, at all events, this being 
a criminal proceeding, he should have given the prisoner the 
benefit of the doubt which must have presented itself to 
the mind of a reasonable man, on the evidence as it stood. 
The fact that prisoner did not give evidence in the Court 
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ocl^ below naturally tells against him, but he may have thought 
Q^^ that his case was suflSciently brought out by his attorney's 
Soga MgikeiA. oross-examination. 

Giddy, for the Crown, was not called upon. 

De Villiers, C.J.: I quite agree with the appellant's 
counsel that courts of law should not lightly interfere with 
the discretion of schoolmasters in the punishment of their 
pupils. A schoolmaster's position is at all times a di£Bcult 
one ; it is his duty to maintain discipline, and in the per- 
formance of this duty his temper is often sorely tried by 
unruly, disobedient, or wicked pupils. Courts of law should, 
therefore, not weigh too nicely the exact degree of punish- 
ment inflicted upon pupils, nor, as has been justly remarked 
by Voet (47. 10. 2.), should they hastily presume that such 
punishment was dictated by improper motives. But it has 
always been held that there is a limit to the schoolmaster's 
discretion, and that if he exceeds that limit, if he inflicts 
chastisement which is obviously unreasonable or immoderate, 
he commits an actionable injury. I quite agree with the 
American judge whose judgment has been quoted that the 
nature of the ofi*ence for which the child has been punished 
must be taken into consideration. A serious offence 
deserves a serious chastisement. It would be absurd to 
mete out the same punishment to a pupil committing some 
childish peccadillo as to one who is detected thieving, lying, 
or committing some other serious moral offence. What was 
the offence in the present case? The poor child did not 
know her lessons. It does not appear that this was due to 
laziness on her part. She was employed as a nurse in the 
forenoons, and was allowed to attend the school in the 
afternoons. If the appellant had only beaten the child on 
the arms or back there might have been some excuse for 
him, but it is not denied that he gave her a blow with a 
stick on the ear with such force as to cause blood to flow. 
It is now contended that this blood may have been accidental, 
but that defence was not set up in the Court below. It is 
also contended that the Magistrate showed some animus 
against the appellant by importing into his ** reasons " his 
knowledge of facts gained outside this Court. It would have 
been better if the Mttgistrate had confined himself to the 
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evidence which alone must guide this Court. Quite inde- wds. 
pendently of the extraneous matter introduced into the case, ^-^ 
I am of opinion that the punishment was excessive, and that sogaMgUwu. 
the appellant was properly convicted. I trust that the effect 
of this judgment may not be seriously to injure his prospects 
in life, and that it may make him more careful in future. 
If he lost his temper on one occasion it does not follow that 
he may not be a successful schoolmaster hereafter. The 
appeal must be dismissed. 

Buchanan and XJpington, J J., concurred. 

[Appellant's Attorney, G. Mohtoobizbt Walker.] 



Lange v8. Claasen. 
Plaintiff— Nan-Besident — Insolvent — Seetmty for Costs. 

The mere fact that a plamtiffis cm mvrehahilitated insolvent 
does not entitle the defenda/nt to demand security for costs. 

The case of Van der Walt v. Hudson and Others (4 Juta^ 365) 
disting^mhed. 

Appeal from a decision of the Court of the Eastern ^^^^ 
Districts, on a motion by applicants, now appellants, to ^<^^- ^' 
compel respondent (respondent also in this appeal) to give cJhf«*Mf 
security for costs in an action then pending in the afore- 
said Court brought by plaintiff, now respondent, against 
defendants, now appellants, for wages inter aiia, on the 
ground that he (plaintiff) was an uncertificated insolvent 
and not possessed of an estate. 

The Court of the Eastern Districts refused the application 
with costs, the following being the learned Judge President's 
reasons 

** This is an application on the part of the defendant for an order upon 
the plaintiff, an insolvent, calling upon him to give security for costs in an 
action in which he sues inter alia for wages. The plaintiff, although an 
insolvent, is entitled to sue for wages, but it is contended he must give 
security for costs. The principle appears to me to be clearly and also very 
broadly laid down in Witham vs. Vendbles (1 Menz. 291). There the 
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1893. Supreme Court, after full argument and a deliberate consideration of all 

fll^' the authorities, held that an incola of this Colony cannot as plaintiff he 
3^J» ^. compelled to give security for costs, " whether he be rich or poor, solvent 
or insolvent." It is contended for the applicant that although that this 
was the admitted language of the Court in that case, the proposition was 
there too broadly laid down, and that only so much as was necessary to 
determine the point at issue in that case can be regarded as a judgment 
of the Supreme Court ; that what was said about '' rich or poor, solvent or 
insolvent " must be r^arded as obiter dicta ; that the Supreme Court had 
recently in the case of Van der Wait vs. Hudson and Moore (4 Juta, 365} 
held that where an insolvent father sued on behalf of his minor son with- 
out the previous sanction of the Court, he was upon the appUcation of the 
defendant ordered to give security for costs. The decision in that case, 
however, seems to be based upon the particular facts of that case. There 
the insolvent sued on behalf of his ward without the previous sanction of 
the Court, and, in such cases, the Court was of opinion that the tutor 
should be required to give security for costs, because he might have 
applied for leave of the Court to sue on behalf of the minor and did not do 
80. The reason for that decision, grafted as an exception to the general 
rule already referred to in Witham vs. VenabUsy does not apply to the 
present case. In the present case the plaintiff could not have applied to 
the Coiut for leave to sue for wages, and in the present case, moreover, the 
plaintiff is not like the minor, imder the special protection of the Court as 
upper guardian. The result of allowing the present application would be 
to encourage applications in forma pauperis. It may perhaps be argued 
that a law which compelled a plaintiff to find security for costs imless he 
declare on oath or to produce a certificate of Counsel that he has a good 
cause of action, would be a wise law, but that is not our law, and until 
there be some such law, the principle laid down in WitJiam vs. Venables is 
best applicable to cases like the present where minors are not concerned, 
and leave to sue cannot be applied for, seeing that an insolvent, although 
uncertificated, may have leave to trade and so acquire more than £10 
worth of property, and may also legally acquire property by his own 
labour. 

InneSy Q.C.9 for the appellants. This is entirely a 
question of practice, and must be in the discretion of the 
Court to which application is made. Under the old law 
almost every plaintiflF had to give security for costs. Voet^ 
however, lays down that only a peregrinus and one su^ectvs 
fugae were bound to do so. The Court in Wiiham vs. 
VencMes (I Menz. 5^91), departed from the old rule of Dutch 
law, but in Lumaden vs. Kaffrwrian Bank (3 Juta, 366) the 
Court returned to the old rule. The case of V<m der Wali 
vs. Hudson and Moore (4 Juta, 327, and 365) followed. The 
. plaintiff cannot get the consent of the Court here, and there 
is nothing to show that the plaintiff has Aprirndfaoie case. 
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The whole matter was fdUy discussed in SehunJce vs. Taylor im. 
and i8^mojw';(8 Jnta, 103). In Van der WaWs case the — * 
Court came to the relief of the defendant, not of the minor ; ciaaaen.' 
and the judgment in the first application (p. 327) bears out 
this contention. Under Ord. 6 of 1843, § 49, the insolvent 
may sue for wages, but this action includes a claim for goods 
sold and delivered, which would make the costs higher. 
Every case must be regarded on its individual merits. 
MoUeno, for the respondents, was not called on. 

De YilIiIEBS, C. J. The plaintiff is a permanent resident 
in this colony, and the only ground relied upon by the 
defendant in his application for security against costs was 
that the plaintiff is an unrehabilitated insolvent. Under 
the later Dutch law only such plaintiffs as were non-resident, 
and were not possessed of sufiBcient immoveable property 
could be required to give security for costs. The case of 
Witham vs. Vendbles (1 Menz. 291), which recognised this 
rule, was approved of in the late case of Schunhe vs. Taylor 
(8 Juta, 106). But it is now contended that an exception 
has been engrafted upon the general rule, by the case of 
Van der Watt vs. Hudson (4 Juta, 365), and that an insol- 
vent plaintiff, even if resident, can be compelled to give 
security. In that case, however, the plaintiff sued in his 
capacity as tutor of a minor, without first obtaining the 
sanction of the Court. The minor was thus exposed to the 
risk of having costs awarded against him, and it was with 
the view of protecting the minor that the Court acceded to 
the defendant's application for security. It is true that the 
defendants thus obtained the benefit of an exception to the 
general rule, but the exception was only introduced in order 
to minimise the risks to which minors might be exposed by 
reckless litigation on their behalf by tutors. The reason 
for the exception does not exist in the present case, and the 
learned judge in the Court below was quite right in apply- 
ing the general rule. The appeal must therefore be 
dismissed with costs. 

Buchanan and Upington, J J., concurred. 

[Appellante* AttomeyB, Fairbbidob h Abdebive."] 
BapondflntlB AttornejB, Scaki^w ft Sttbet. J 
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Theron v8. Africa. 

Pv/rchase cmd Sale — Warrot/nty — ^Actio Bedhibitoria. — 
Betv/m of part of a Flock. 

To an action for the price of things sold and delivered, facts 
which tootUd have been sufficient to found the redhibitory 
action, afford a valid defence. 

A purchaser who succeeds m the redhibitory action is entitled 
to recover also the expenses incurred btf him for the due 
preservation of the things sold and delivered to him. 

Where the purchaser of a flock of ewes under a warranty, 
that they had not been put to the ram within twelve 
months previously, has killed some of them, and by that 
means only could discover, and did a^ually discover, thai 
a considerable proportion of the flock were in lamb, he can 
only be compelled to pay the price of those which he has 
killed, and he may in reconvention claim the amowfU of 
expenses incurred in respect of the remainder, he tendering 
to return such remainder of the flock. 

1893. Appeal from a judgment of the Resident Magistrate of 

— ' Worcester, in an action in which the plaintiff, now appellant, 
Aioa. ' sued the defendant, now respondent, for the sum of £88 for 
160 sheep sold and delivered in September, 1893, at defen- 
dant's special instance and request. 

Defendant pleaded that the sheep delivered were not 
according to the agreement of sale, he having negotiated 
for "overloop" ewes, while those delivered were in lamb, 
and not ** overloop " ewes, and consequently useless to any 
person carrying on the trade of a butcher, as he was. 
He further pleaded a tender of a cancellation of the sale, by 
returning 129 of the said sheep to plaintiff, and paying the 
sum of £17 Is. as the price of 31 sheep which he had 
slaughtered. Defendant also claimed in reconvention the 
sum of £10 as damages sustained by him, by reason of 
plaintiff having failed to deliver to him sheep according to 
the agreement. Plaintiff admitted the tender, but, as 
regards the rest of the plea, joined issue. 

The facts of the case as found by the magistrate appear 
from the following " memo. " sent up by him for the purposes 
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of this appeal : — " The plaintiff alleges that he sold to the ^^^ 
defendant 160 sheep, "gus" ewes as they are called, ♦.&, xh;;^„. 
ewes that have not lambed last season, and are not in Iamb, ^^^^^ 
that the price was stipulated at eleven (11) shillings per 
head, and that he supplied him with such ewes and dis- 
patched them to Worcester by train on the Ist September. 
The defendant again alleges that after the plaintiff entered 
into a verbal agreement with him for the supply of sheep, 
M., " overloop," or " gus " ewes, he (defendant) wrote to him 
on the 25th August last to send him 150 good fat sheep 
according to agreement ; that thereupon plaintiff sent him 
160 sheep, but not " overloop " or " gus " ewes. It appears 
to me that 160 sheep were sent by plaintiff as a matter of 
convenience, as that number filled four trucks, but as the 
defendant did not demur to that number, and no question 
has been raised on that point, I take it that there has been 
a tacit agreement as to it. The only question is, as to the 
condition of the sheep supplied ; and as the defendant alleged 
that they were not in accordance with agreement, it was for 
him to show this. According to defendant's evidence, he 
received the sheep at the station personally on the 2nd 
September, and did not notice that any of them were big 
with lamb. He then had the sheep removed to his " kraal " 
outside this town, had his own distinguishing mark placed 
on them, and at once commenced slaughtering some. Six 
sheep were first slaughtered that same day, and the carcases 
brought down to his butchery, and then six more sheep. 
Both lots were in good condition, but on examining the 
carcase of the last named lot, he found that some of the 
sheep had udders, and that there was milk about them. 
According to the evidence of Saban, who slaughtered the 
sheep, two of the twelve were found to be heavy with lamb. 
On the following day Saban reported to defendant that the 
sheep were not as they ought to be, but it does not appear 
that he actually reported that any sheep were found to be 
in lamb until the following Tuesday (5th September). On 
the morning of that day, he found one of the seven ewes 
slaughtered to be in lamb, and sent the lamb to the defendant 
for him to see, and that afternoon he saw defendant and 
htformed him that he had found ewes in lamb on Saturday, 
SoBday and that day. The defendant appears from his own 
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evidence, corroborated by that of J. J. Theron, to have been 
willing up to Monday morning to compromise the matter 
^^^^' with the plaintiff if he would reduce the price of the sheep, 
but after that he seems to have been unwilling, and he 
wrote to plaintiff on Tuesday, notifying that the sheep he 
had sent him were not in terms of their agreement, and 
were mostly unserviceable for his purpose. The plaintiff, 
who went out to inspect the sheep while in defendant's 
possession, endeavoured to prove that none of the sheep that 
came from him were in lamb, and that all the sheep he saw 
were not sheep that came from his farm ; but as the sheep 
plaintiff saw were not identified by anyone, his evidence and 
that of Botma, who accompanied him, appears very weak. 
After hearing the evidence on both sides, I think the 
defendant has proved that several of the sheep slaughtered 
by him did not satisfy the conditions of the contract. Out of 
thirty-one slaughtered, four were found to be in lamb, and 
taking that proportion it would be fair to assume that 
of 160 sheep supplied, about twenty would be unfit for 
slaughter. One difficulty appears to be, how to pick out 
the sheep that are so unfit. Plaintiff's attorney appears to 
contend that inasmuch as the defendant did not repudiate 
the purchase at once, but slaughtered some of the sheep, he 
should have continued to do so, and that the result over 
would show whether more sheep were unfit for use, but this 
view does not seem to me reasonable. I think that as the 
defect of the sheep was not obvious at the time they were 
received, as soon as the defendant had satisfactory evidence 
that the sheep, or a fair proportion of them, did not satisfy 
the conditions of sale, he had the right to repudiate the sale, 
and this defendant did within a reasonable time. Consider- 
ing all the circumstances of the case, I thought that in 
addition to the cancellation of the sale as regards the 
remainder of the sheep, the defendant was entitled to some 
compensation for the trouble and loss he had been put to ; 
and as he obtained substantially what he contended for when 
he made the tender at the commencement of the hearing, 
I considered he was entitled to costs after that stage." 

The magistrate accordingly gave judgment for the 
plaintiff for £18 Ss. the value of thirty-three sheep (thirty- 
one sheep slaughtered, and two Africander wethers specially 
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Bupplied on defendant's order, as found by the magistrate), K^^a. 
and for the defendant in reconvention for £7 10«. for _ — ^ 

nieron tft. 

damages sustained, the plaintiff to pay all costs after the Africa, 
tender made defendant 

Searle, for the appellant. The agreement in this case is 
admitted, the plaintiff had to supply sheep not in lamb. 
But whatever the agreement was, the plaintiff accepted 
the sheep, marked them, and slaughtered some. This 
he even continued after he found some sheep were in 
lamb, and professed to have repudiated the contract He 
cannot now claim to return the remainder. The adio 
redJUbtioria is wrongly brought in this instance ; his only 
action open was that of quanU minoris, for at most the 
plaintiff could only claim damages. This principle was 
clearly laid down in Irvine vs. Berg (Buch. 1879, p. 183). 
There plaintiff accepted some unsound mealies, but sold 
them at a profit, and then claimed damages, because there 
might have been a still greater profit if they had been 
sound ; it was held he could not recover ; Voet (21. 1. 3. 4. 
5. 6.) ; Orotius (3. 15. 7.) The defendant was bound by 
his accepting and slaughtering sheep ; Mostert vs. Noaeh 
(3 Juta, 174) ; Meintejs cmd Dixon vs. Deare and Deitz 
(2 Seai'le, 294) ; Brown vs. Van Ndkerh (2 Searle, 302) ; 
Lipsehitz vs. Eun/ne (3 Sheil, 98). 

In/nes, Q.G,^ for the respondent The case of Mwrray vs. 
Be ViUiers (1 Menz. 366), shows that defendant was right in 
the action he took. 

[The Court intimated it would not be necessary for him 
to argue further.] 

De Villiebs, C.J.: The defendant is a butcher at 
Worcester, and, to the knowledge of the plaintiff, the sheep 
in question were required for the butcher's business. It is 
admitted on both sides that the plaintiff was not bound to 
deliver wethers only, but that it was a condition of the 
contract of sale that, if ewes were delivered, they should be 
such as had not been to the ram within twelve months 
previously. It was proved in the Court below that it was 
impossible, by merely inspecting the sheep on theit arrival 
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n"f^ at Worcester, to tell whether the condition had been complied 
ThOTonw. ^^^ ^^ ^^** ^^^ ^^^7 certain teat was killing the sheep. 
^*^- The slaughterer found that, out (rf the first lot killed by him, 
two were in lamb, but he did not at once report the fact to the 
defendant. He afterwards found two more in lamb, and then, 
three days after the delivery, informed the defendant that out 
of thirty-one ewes killed four were in lamb. Thereupon the 
defendant repudiated the sale, and offered to return to the 
plaintiff the remainder of the flock. Two questions arose in 
this case, viz., whether the defendant can set up the breach 
of warranty as a defence to an action for the purchase price 
of the flock, he tendering to pay the price of those which he 
had killed, and to return the remainder; and secondly, 
whether he is entitled to claim as damages the expenses 
incurred by him in respect of the remainder of the flock so 
tendered by him. 

It is not seriously disputed that if the full price had been 
paid on delivery and none of the sheep had afterwards been 
killed, the defendant would have been entitled to his rehibi- 
tory action for the return of the purchase price with interest, 
and for the amount of expenses incurred by him in connection 
with the transport and preservation of the sheep. (See Voet, 
21. 1. 4.) But it is contended on behalf of the plaintiff that 
the killing of some of the sheep amounts to an acceptance of 
the whole flock, which would debar the defendant from claiming 
back the price of the remainder. I quite agree with Mr. 
Searle that the acceptance of the sheep and payment of the 
price with knowledge of the breach of warranty, would have 
been a bar to the actio redhibitoria. (See Voetf 21. 1. 11.) 
But the killing of some of the sheep, in the absence, at 
all events, of any other means of testing whether the con- 
dition of the contract had been complied with, does not 
amount to such an acceptance of the whole flock. If the 
price had been paid, the rehibitory action would have lain, 
but the price not having been paid, is the defendant entitled 
to rely upon the breach of warranty as a defence to the 
action for the price ? I am clearly of opinion that, under 
the circumstances, he may, provided he pays the full price 
of those that have been killed, and returns the remainder. 
(See Mwrray vs. Be ViUterSy 1 Menz. 366.) The knowledge 
that a certain proportion of the sheep were in an unfit 
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condition for a butcher's purpose was only acquired after iwa. 
some of them had been killed, and could only have been '^^JSJ** 
acquired in that way. Ab soon as such knowledge was 
acquired, the remainder of the flock — some of which gave 
indications by the udders that if killed they would be found 
to be in lamb — were tendered back. The Magistrate, in my 
opinion, correctly decided that the plainti£f was not en- 
titled to recover more than the proportionate price of those 
killed. 

As to the expenses claimed by the defendant^ his claim in 
reconvention is really in the nature of a rehibitory action ; 
but as he has not paid the price, he merely seeks to recover 
the freight paid by him for the conveyance of the sheep, and 
the wages and rent paid for their keep. The Magistrate 
awarded the sum of £7 10s., which fairly represents the 
proportionate expenses incurred in respect of the sheep not 
slaughtered, but tendered back to the plaintiflT. 

The appeal must therefore be dismissed with costs. 

Buchanan and Upington, JJ., concurred. 

tApplicaiit*8 Attonuy, C. G. Silberbaueb. 1 

BofKHidflnfi Attomeys, Faibbrtdob & Abdeeme. J 



Clifton vs. Tbeasubbb of the Colony. 

Qoverwment — Jurisdiction — Magistrate's Court — Aet No. 37 of 
1888 — Waiver — Exception. 

In an action brought in a Resident Magistrate's Court against 
the Colonial Qovemtnent for a sum under £20, the defen- 
dant's agent fled an eoDception to the jurisdiction^ whichy 
while admitting that the defendant had agreed to the 
jwrisdietiony added that in so doing the defendant had 
aeted contrary to la/w ; Held, reversing the Magistrate's 
judgment, that the Government could lawfuUy renounce its 
right to insist upon actions against itself being instituted 
in the Supreme Court, that such renunciation must be 
clearly proved, but that the exception which admitted an 
agreement to submit to the Magistrate's jurisdiction ought 
to have been overruled. 
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N^3. Appeal from a decision of the Resident Magistrate of 

ciiS^f. Knysna. 

oSjJ^SSt ^® appellant (plaintiff below) had sued the Treasurer 
General in his capacity as such, representing the Colonial 
GrOTemment, for the sum of £9 10s., alleged to be due and 
owing to him for medical services rendered to one Hans 
Boussouw, a servant in the employ of the Forest Department 
at their special instance and request. 

Correspondence had passed between Dr. Clifton and the 
Grovemment relative to the case, and it was clear fix)m this 
correspondence that the Grovemment consented to the case 
being heard in the Besident Magistrate's Court, and wished 
it to be heard there. 

At the trial, however, the defendant's agent excepted to 
the jurisdiction on the ground that, though the defendants 
had agreed to submit to the jurisdiction of the Court, they 
could not legally do so, and that such submission was 
contrary to the law as laid down in Act 37 of 1888, 
and that the case could only be removed by the Supreme 
Court 

The Magistrate upheld the exception, and the plaintiff now 
appealed. 

Searh, for the appellant. The Act 37 of 1888 was not 
intended to wholly exclude the jurisdiction of the Besident 
Magistrate. Before that Act, any question of Contract could 
have been brought in any Court. The exception taken was 
one of iUegality; there was no plea to the jurisdiction: 
Bmda vs. The Colonial GovenvmerU (5 Juta, 284.) In refer- 
ence to contracts, the Government is in the position of an 
ordinary person ; the Act of 1888 makes them liable in tort 
also committed by servants. That Act merely provides a 
procedure. The intention of the Act was to make it easier 
to sue the Government not to raise diflScuIties. It is a 
privilege to Government which they can waive : Biversdale 
Dimsionai CotmcU vs. Pienawr (3 Juta, 352.) 

Oiddyy for the Crown, informed the CouBT that the 
Grovernment wished to have the case decided by the Besident 
Magistrate, and that their agent had acted contrary to 
instructions. He did press that the exception should be 
upheld. 
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De Villiers, C.J. : If the defendant's agent had contented ^wm.^ 
himself with a simple exception to the Magistrate's juris- cu5^„. 
diction, I should have been inclined to uphold the Magis- Gove^St 
trate'8 judgment, allowing the exception, because it is by no 
means clear that the defendant, as Treasurer of the Colony, 
did agree with the plaintiff to submit to the jurisdiction. 
But the defendant is bound by the terms of the exceptions 
which admits that he had so agreed, but adds that in so 
agreeing he acted contrary to the law. Before the passing 
of Act No. 37 of 1888, the Superior Courts of this Colony had 
continually given judgments against the Government in 
cases in which such Courts would have had no jurisdiction 
unless the Government hcd submitted to such jurisdiction. 
Since the passing of the Act, all actions against the Gt)vern- 
ment are cognizable by the Supreme Court, and may by that 
Court be removed to any other Superior Court or to any 
Magistrate's Court This is a privilege reserved to the 
Government which the Government may lawfully renounce 
by consenting to the action being instituted in any other 
Court, which, in other respects, has jurisdiction to entertain 
the suit Such consent must be clearly proved, but an 
exception to^the jurisdiction which itself admits an agree- 
ment to submit to the jurisdiction cannot be sustained. The 
appeal must be allowed with costs, and the case remitted 
to the Magistrate's Court to be decided on its merits. 

Buchanan and Upington, JJ., concurred. 

[Appellanf 8 AttorneTS, Fairbridoe & Ardebnb. 1 
Bespondenf ■ Attorneys, J. & H. Beid akd Nephew. J 



GiE V8. Le Koux's Tbustee. 

Magistrates' Jwrisdictum — JJndAJis Prefer ence — Insolvent 
Ordina/nce. 

A Resident Magistrates^ Covrt has jurisdiction in an action for 
tmdue preference imder the 84^A section of the Insolvent 
Ordina/nee; if in other respects the case falls within his 
ordinary furisdiction imder the 8th section of the Magis' 
trates* Court Act. 
Vol. X.— Pabt HL U 
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No?% Appeal from a decision of the Besident Magistrate of 

Gi^ij^ Worcester in an action brought by plaintiff, now respon- 

aouz'eiWtM. dtiitj against defendant, now appellant, to set aside as an 

uiuiue preference the delivery by the insolvent, one Carolus 

riiilippus le Boux, to the defendant, of a certain leaguer of 

bratidy, valued at £20 sterling. 

Plaintiff alleged in his summons that Le Boux's estate was 
sequestrated as insolvent on the 14th July, 1893; that 
previously, on the 15th of June, 1893, the said Le Boex had 
delivered to the defendants a leaguer of brandy which he 
owed them, he at the time contemplating the sequestration 
of his estate. 

Defendant's Attorney excepted to the jurisdiction of the 
Court to try a question of undue preference. 

The Magistrate overruled the exception, and in his 
** Beasons for Judgment," accompanying the records in the 
case for the purpose of this appeal, stated : — " It appeared to 
me from the context of Ord. 6. of 1843, that it was intended 
to confer jurisdiction on the Besident Magistrates' C!ourt to 
try actions of this nature. Sect 71 of the Ordinance, 
enumerates certain offences, which, when committed by an 
insolvent, amount to culpable insolvency. By sect. 72 this 
Court is specially empowered to try criminal cases in which 
au insolvent is charged with any of the offences set forth 
in sect. 71. To have given any of his creditors an undue 
preference, forms one of those offences, while sect. 84 
^'xplains what acts of an insolvent shall be deemed to be an 
uiulue preference, and provides that the trustee shall be 
entitled to recover the amount or value of such undue 
preference from the creditor so preferred, the trustee having 
already been empowered to prosecute the insolvent by sect 73. 
As there is nothing in the said Ordinance prohibiting 
a Besident Magistrate from hearing any action to set aside 
iiii*h undue preference, it seems to me consonant with reason 
to suppose that it intended the Besident Magistrate to try 
6ueh action so long as the amount in question did not exceed 
his jurisdiction. In fact, it would appear somewhat irksome 
that a trustee should be compelled to have recourse to 
a liigher Court in order to recover the amount of an undue 
preference in respect of which the insolvent may have been 
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criminally prosecuted* in the Magistrate's Court, when the ^^^^^ 
amount sued for falls within the Magistrate's jurisdiction. 
Again^ Act 20 of 1856, which defines anew the jurisdiction of 
the Besident Magistrate's Coart in civil cases, extends it to 
all cases in which the debt or damages demanded shall not 
exceed £20, save only in such cases as are specisdly excepted 
by sect. 8 par. 3 ; and as cases of this nature now under con- 
sideration are not among those excepted, it may reasonably 
be concluded that they were intended to be heard in the 
Besident Magistrate's Court." 

Searle, for the appellant. The question now raised is, 
can an action for undue preference be brought in the Besi- 
dent Magistrate's Court? It is a new point and must be 
decided by reference to the Insolvent Ordinance* and Besi- 
dent Magistrates' Court Act. Ord. 6 of 1843, s. 84, gives the 
action for undue preference, under ss. 88 & 89 declaration of 
forfeiture may be made. This declaration affects the ad- 
ministration of the estate, and should be made by a superior 
Court only. Such a claim is not met by Act 20 of 1856, 
8. 8, at all. The Besident Magistrate has certain powers in 
culpable insolvency, but it is a special jurisdiction granted 
to them. The Besident Magistrate cannot try fraudulent 
insolvency. His powers are clearly defined by Statute, and 
must be kept within these lines. 

Graham, for the respondent. Before 1856 the Magistrate 
had jurisdiction to try a case of undue preference up to £10 
clearly, for the words of the old Ordinance give him juris- 
diction to that amount *' in any civil case." No rights in 
future could be bound here. Act 20 of 1856 extended the 
jurisdiction, though it used different words as to the 
nature of the suit. A claim for undue preference is clearly 
in the nature of a debt, and clearly it is a debt to the 
estate as soon as it is declared to be an undue preference. 
8coU vs. Nicholson's Trustee (6 E. D. C. 243.) 

Searhf in reply. It is only a debt after it has been found 
to be an undue preference, but the Magistrate cannot decide 
that. 

* This was actually done in this instance befora civil proceedings taken. 
Accused was sentenced to two months' imprisonment. — Ed. 

U 2 
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No^3. ^^ ViLLiERS, C.J.: The Insolvent Ordinance itself is 

GiewTLe ^Qent upon the question whether Besident Magistrates' 
Koax'8 Trustee. Qourts havo jurisdiction in cases of undue preference under 
the 84th section^ and therefore we must fall back upon the 
Magistrates' Court Act in order to determine that question. 
The 84th section of the Act is wide enough to include such 
cases, if the amount or value of the undue preference does 
not exceed £20. One argument used against the juris- 
diction is that in actions for undue preference it may 
become necessary to decide whether the defendant should 
forfeit his right to prove his debt against the insolvent 
estate, and that it could never have been intended that 
questions of forfeiture should be tried in an inferior C!ourt. 
That, however, is no reason for ousting the Magistrate's 
jurisdictioA in cases of undue preference when there is no 
claim for forfeiture. As to the other argument, that 
questions of undue preference frequently raise questions of 
great intricacy and difficulty, if it were to prevail, the 
Magistrate's jurisdiction would have to be excluded in a 
great many other cases where it undoubtedly exists. Only 
recently this Court had to determine an appeal from a 
Magistrate's Court relating to the sale of sheep which raised 
very intricate questions of law and fact, but in which, no 
doubt as to his jurisdiction could be entertained. 

In deciding that the Court below had jurisdiction in the 
present case, we do not mean to intimate that there has been 
an undue preference. An important question may arise 
whether the return of a leaguer of brandy, by the borrower 
to the lender, in the ordinary course of business, should not 
be deemed to have been a bona fide transaction, so as to throw 
on the trustee of the borrowers' insolvent estate the burthen 
of alleging and proving collusion in terms of the 87th 
section of the Ordinance ; but this question will, I doubt not^ 
be carefully considered by the Magistrate. The appeal 
against his judgment, which overruled the exception to his 
jurisdiction, must be dismissed with costs. 

BuoHANAN and Upington, JJ., concurred. 

tAppelUuit's Attorneys, Van Ztl ft Bmssont fi.~| 
Beepondflnfi Attorney, C. 0. SiLBERBAUEB. J 



Digitized by VjOOQIC 



257 



BiOHOLD V8. Gardner. 

Interpleader — Svmmons — Exception — Execution Creditor — 
Messenger — Damages. 

A third party whose goods have been taken and sold in execvr 
tion to satisfy a judgment of a Magistrate's Cowrt does 
not, hy reason of not having given notice of his claim to 
the messenger, forfeit his right to claim danuigesfrom the 
execution creditor, if he can prove that such creditor, 
knowing to whom the goods belonged, had directed the 
messenger to sell the goods. 

A summons in a Magistrate's GouH alleged that the defendant, 
knowing that certain furniture belonged to the plaintiffs 
and after receiving written notice to that effect, wrongfully 
caused such furniture to be sold u/nder a writ of execution 
against one 0.,and the summons further claimed damages 
for such wrongful act. The defendant excepted to the 
suvmnons on the grounds that he was not responsible for 
the execution of the Court, and thai the plaintiff, by not 
interpleading, had foregone his remedy. Held, <m 
appeal, that the Magistrate ought to have overruled the 
exception. 

Appeal from a decision of the Assistant Besident i8»s. 
Ma£:istrate of Cape To^n, in an action in which plaintiff, —^ ' 
now appellant, sued defendant, now respondent, for the sum Gardner. 
of £11 13«. 3(2. as damages. 

Plaintiff averred in his summons that on or about the 
Ist day of May, 1893, he had leased certain furniture to one 
Albert Gill, then in occupation of the Victoria Caf6, the 
property of the defendant'; that when the furniture was 
brought on to the property of the defendant he was fully 
aware that it was not the furniture of the said Gill, but 
belonged to plaintiff; that notwithstanding such knowledge 
the defendant wrongfully and unlawfully caused the said 
furniture to be seized and sold under a certain writ of 
execution dated the 10th August, 1893, although previous 
to such sale the defendant received written notice from the 
plaintiff that the said furniture was his property. Plaintiff 
claimed £11 13«. 3i. as and for damages for the aforesaid 
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^1893. wrongful acts, and also averred that defendant had admitted 
Kioh^M ®^^^ ^^^ ^ ^® ^^^^ ^^^ ^^^ subsequently refused to pay it. 
<^««^»- Defendant excepted to the summonsi (1) on the ground 

that plaintiff has no cause of action against him, as defen- 
dant was not responsible for the execution of the CSourt'a 
process against a judgment debtor, who owed him the 
amount adjudged, and (2) on the ground that the plaintiff 
in this action was aware of the execution and should have 
interpleaded, and had therefore foregone his remedy. 

The Assistant Magistrate allowed the exceptions, and in 
his " Eeasons for Judgment," attached to the records of the 
case sent up for this appeal, stated that as plaintiff admitted 
in his summons that he knew the goods in question were 
under attachment, his proper remedy was provided by 
Act 20 of 1836, s. 53, and having neglected to take the 
course there laid down, he was estopped from claiming the 
value of the goods from the judgment creditor. 

Sea/rle, for the appellant. The plea by which the attach- 
ment is justified as being by the messenger of the Court is bad 
in law. Theplaintiff need not necessarily interplead, though 
there was another remedy provided by that means. The 
execution creditor is liable for damages in such a case as 
this. Jarmadn vs. Hooper (6 M. & G. 850) ; Scheepers vs. 
Vigors, N. 0., and Hughes (Buch. 1876, p. 201). The 
plaintiff had given notice, and that was sufficient. The 
object of the interpleader suit is more for the protection of 
the messenger than the execution creditor. By not inter- 
pleading, the security of the goods is lost. The whole case 
would be really a matter of evidence. See also 0*Flynn vs. 
Hend/riks (1 Eosc. 164). 

Qrahamy for the respondent. The plaintiff should have 
given the messenger notice, and then established his claim 
to the goods by an interpleader suit. Act 20 of 1856, s. 53. 
It has always appeared the practice to first of 6dl establish 
the claim by an interpleader suit. 

Sea/rle^ in reply. 

De Villiebs, C.J. : When a third party claims goods 
taken in execution under the process of a Magistrate's Court, 
the 53rd section of Act 20 of 1856 affords an easy and 
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simple remedy. The messenger reports to the Court that j}^% 
the goods have been claimed^ whereupon the Court issues ruJ^m. 
an interpleader summons, to which the claimant becomes a G««iner. 
party. But it does not follow that such third party 
necessarily loses his remedy altogether in case he fedls to 
give notice of his claim to the messenger. Even where the 
sale in execution takes place under such circumstances as to 
transfer the property in the goods to the purchaser on 
delivery, thd former owner does not forfeit any right of 
action he might have for damages against an execution 
creditor who, knowing to whom the goods belonged, directed 
the messenger to sell them in execution. Such knowledge 
would be difficult to prove, especially if no notice has been 
given to the messenger himself, but where, as alleged in the 
summons in the present case, written notice has been given 
to the execution creditor himself, he acts at his own peril if 
he directs the messenger to sell the goods. The exception 
that the plaintiff has no cause of action because he did not 
interplead ought not to have been allowed, and the appeal 
must therefore be allowed with costs, and the case remitted 
to the Magistrate to be decided on its merits. 

Buchanan and Upington, JJ., concurred. 

[AppelUnt's Attomay, C. C. Silberbauer. l 

Beqwndenfs Attorneys, Fairbridge & Aroerne. J 



Queen vs. Eaflan. 

Indictment — Defeating Justice — Contempt of Court — Attempt 

to Commit a Crime — Inciting Another to Commit a Crims — 

Conspiracy — Principals — Overt Act. 

It is an indictable offence to defeat the course of justice or to 
attempt to commit that or any other crime. 

To solicit or incite another to commit a crime would amou/nt 
to an attempt. 

Where a crime is attempted or committed by any person in 

pursuance of a conspiracy hetween two or more persons^ 

they are dU indictable as principals for the attempt to 

commit the crime, or for committing the crime itself, as the 

case may he. 
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BtU a hare conspiracy to commit a crime is not a substantive 
amd indictable offence^ except where such conspiracy is 
deda/red by special la/w to be a crimen as for instance^ a 
conspiracy against the safety of the State. 

At the trial of the prisoners for " conspiracy to defeai the 
covrse of justice,^* exception was taJcen that the " eJuirge 
as laid is not an indictable offence" Held, tipon a 
qiiestion reserved for the opinion of the Court, that the 
exception was a good one. 

Queen vs. February and Mei (February 27th, 1841), 
approved. 

1M3. Argument on a point reserved for the consideration of the 

n 9 . Supreme Court from the Circuit held at Oudtshoom on 
21 September, 1893. 

The two accused, A. and M. Eaplan, had been indicted 
with two others on a charge of " Conspiring to defeat the 
course of justice," in that A. Kaplan having been arrested 
on a charge of receiving stolen goods (in this case ostrich 
feathers), well knowing them to be stolen, and being released 
on bail pending his trial, they (the four accused) had 
attempted to persuade one Lombaard and one Buis, necessary 
and material witnesses against A. E^aplan, to leave the country, 
so as not to be forthcoming at the trial. The jury convicted 
A. and M. Eaplan, but returned a verdict of "Not guilty " 
against the other two. The question was reserved on behalf 
of the two Kaplans : " Whether the charge as laid in the 
indictment disclosed any crime known to law." 

From the evidence adduced it appeared that Lombaard 
and others, having stolen certain ostrich feathers, sold them 
to A. Kaplan. He was arrested on a charge of receiving 
stolen goods, and aft'Cr the preliminary examination released 
on bail pending his trial. Then A. E^aplan and his brother, 
M. Kaplan, set to work to try and get Lombaard and 
another man, the chief witnesses against A. E^aplan, to leave 
the country. Disguises were suggested and a certain sum 
of money with a cart and pair of horses were provided. In 
cross-examination both witnesses stated that they never 
had any intention of going away, the whole arrangement 
apparently being a plot to catch the two Kaplans. They, 
however, started, and made the non-supply of certain goods 



Digitized by VjOOQIC 



261 

which they alleged had been promised them a pretext for ^m.^ 
turning back. The two witnesses had not been subpoenaed nj»* 
to give evidence at the Circuit Court when this attempt was ^gj^ 
made. 

Tredgold, for the accused, asked that the question of law 
as above stated might be reserved ; the point having 
apparently been discussed before but not decided. 

Tredffold, for the accused. The crime of conspiracy is 
apparently unknown to our system of law. The term is used, 
but not with the same meaning as that attached to it in 
English law. "Conspiring" does not appear to be a 
substantive offence in itself. Van der Linden (ii. 1. 7. 
(p. 182)) mentions conspiracy, and defines it as a previous 
agreement to commit a crime, but only connects it with a 
crime which is subsequently carried out. Vcm LeetMven 
(iv. 33. 3. (vol. ii. 251)) lays down that he who incites or 
assists another to commit a crime is equsdly guilty. The 
only idea of both these writers seems to be that of an 
accessory to a crime which is committed. Bare intention is 
clearly no crime. Matthseua de Crim, (Proleg. cap. 1, s. 5) ; 
and Carpzovius de Prod. Crim. (i. 22. 70.) ; and Carpzovius 
lays down (2. 87. 4.) that mere counselling without actual 
assistance is no crime. The point was discussed,^ but not 
decided, in B. vs. Braham (1 App. 147). In the case of 
February and Mei^ heard and decided in 1841 (See Supreme 
Court Becords, Worcester Circuit that date, and the Notes 
of Wylde, C.J., Supreme Court Library), it was held that 
the crime of conspiracy was not known to our law. Then 
there is the second point Is there such a crime as defeating 
the ends of justice by getting rid of a witness? 

[SuoHANAN, J. : Was not that decided in tlie case of 
B. vs. Foye and Ca/rlin (2 App. 121).] 

The Roman-Dutch authorities are not very clear, but it 
does appear to have been so decided there. 

CHddyy for the Crown. The Court, in the case of February 
and Met, evidently decided that there had been no 
concert between the prisoners ; and it seems that the Court 
held, in the case of i2. vs. Braham, that conspiracy was a 
crime known to our law. In this case the prisoners might 
have been charged with an attempt. If any crime is 
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3^1 charged in the indictment^ the jury may find the accnfled 
" • ' giiilty of an attempt to commit that crime. It is a crime to 
defeat the ends of justice. Digest (4. 8. 6. 10.) ; Van 
Leemoeen (vol. ii. 256). The Court will stretch the known 
principles of law in order to meet a case of this sort. 

Tredgold, in reply. This is a criminal matter, and the 
Court will only interpret words strictly. The Crown must 
clearly show that a crime known to the law has been laid in 
the indictment This it has not done. The general prin- 
ciple in convicting of attempt is that where a person is 
charged with a crime the jury may convict of a lesser crime 
of similar nature. An attempt is, however, a greater crime 
thetn a mere conspiracy. In addition, a different defence 
would have been adopted if an attempt had been charged. 
The Law of England gives no guidance here. Conspiracy, 
as a substantive crime, was laid down by Statute in a 
different meaning to what it has now, and the term was 
afterwards loosely applied by the Star Chamber. 8tephen'$ 
Eist. Orim, LaWy voL ii. 227. 

Cw. adv. vuU. 

Po«fed (Nov. 9th)— 

De Villiebs, C. J. : The question reserved for the opinion 
of the Court is whether by our law a bare conspiracy be- 
tween two or more persons to defeat the course of justice 
constitutes a substantive and indictable offence. Before 
deciding this question it would be well to inquire, firstly, 
whether defeating the course of justice is a criminal offence; 
secondly, whether an attempt to commit such an offence is 
indictable; and, thirdly, whether an agreement between 
two or more persons to commit a crime renders the con- 
spirators liable to be indicted for the attempt, if the com- 
mission was only attempted, or for the crime itself, if it was 
actually committed. 

That it is an indictable offence to defeat and obstruct the 
due course of justice was decided by the late Court of Appeal 
in Queea vs. Faye and Carlin (2 Ap. C. R 121). That 
decision was founded partly upon the admission of counsel 
for the persons there accused, and partly upon the previous 
practice of this Court. Considering the uncertainty and 
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want of precision which characterise the Criminal Law of jj^i, 
Holland, this Court has always deemed it its duty to adhere - • 
finnly to any rule of criminal law practice once established, 
and I see no reason for acting differently in the present case. 
The offence of defeating the course of justice may be com- 
mitted in many different ways. Where it amounts to con- 
tempt of Court, the Court which is thus brought into con- 
tempt may, if it be a Court of Kecord, summarily punish the 
offender without the intervention of a jury, as was decided 
by the Privy Council in MeBermoU's Case (2 L. K : P. C. 341), 
which was an appeal from British Guiana, where the Boman- 
Dutch law prevails. But the offence is nevertheless a 
** criminal offence," as was expressly laid down by the Privy 
Counca in In re Potta/rd (2 L. E: P. C. 106). To such an 
extent is this principle carried that in the recent case from 
tiie Bahama Islands (L. R App. Cas. 1893, p. 138) the Privy 
Council held that the Royal Prerogative extends to the 
remission of sentences, which are merely of a punitive 
character, inflicted for contempt of Court. My own personal 
view has always been that, except where immediate punish- 
ment is necessary for the maintenance of the authority of 
the Court, it is a wiser course for the Court not to take into 
its own hands the summary punishment of offenders whose 
contempt is of such a nature as to render them liable to an 
indictment. The defeating of the due course of justice 
appears to me to be a contempt of that nature. There may 
be cases in which such contempt must be summarily dealt 
with, but, except in such eases, the practice to submit the 
question, whether the ojSence has been committed to the 
decision of a jury, appears to me to be a wholesome one. In 
either case, however, the prerogative of the Crown would 
extend to the remission of any sentence imposed. 

As to the second question ; it is unnecessary to cite many 
authorities in support of the proposition that an attempt to 
commit a common law crime is an indictable offence. 
UatihsBUS (de Crim. : Proleg. c. 1, s. 5 and 6) discusses the 
difference between meditating and attempting a crime, and 
comes to the conclusion, notwithstanding weighty authority 
which might appear to militate against his view, that with- 
out some overt act the meditation of a crime is not indict- 
able, whereas an attempt to commit a crime — although the 
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NoTi ^* '^^y ^ inchoate merely — ^is an indictable offence. 
•* ^ ' Among attempts to commit crimes he includes any con- 
J^- spiracy to kill the prineq^s or any of his senators, but this is 
the only kind of conspiracy mentioned by him. BynkerS" 
hoeJc {Ohs. JiMr. Bom. b. 3 c. 10) is more guarded, and 
decides, after an elaborate reyiew of the Boman law autho- 
rities, that the mere intention {volimtas) to commit a crime 
is not punishable, unless it be specially declared to be so by 
any particular law ; and he mentions, as an instance of the 
intention being punishable, the case of conspiracy {eonjih 
ratio) against the safety of the State. In another passage 
he admits that where the intention is eyinced by an overt 
act amounting to an attempt, such an attempt is an indict- 
able offence. Boehmer treats the subject with great fulness 
in his Meditationes (Art. 178), and defines an ^^ attempt " as 
consisting in the '^ preparation and application of means 
directed towards the consummation of a crime." He points 
out (s. 3) that the attempt must be proved from external 
acts and not from the mental operation alone, and that 
where such external acts have been proved the attempt is 
criminally punishable, although the intended crime may not 
have been completed. To solicit or incite another to commit 
a crime would, in my opinion, be such an external act as to 
amount to an attempt. The practice of our own Courts has 
certainly been to treat an attempt to commit a common law 
crime as a substantial offence, and the only difficulty which 
has arisen in such cases has been in determining whether 
the acts of the accused amoxmt to an attempt. In the case 
of Qiiem vs. Topken and Shelly (1 Ap. C. C. 471) the prisoners 
had made a plan to commit a highway robbery, and had 
even bought revolvers for the purpose, but there was nothing 
to show that the one had incited the other, and before they 
were arrested they had sold the revolvers and relinquished 
their plan. It was held that they had been improperly 
convicted of an attempt to commit a robbery, but it was 
clearly assumed that the offence was an indictable one. 

As to the criminal liability of all the parties to a con- 
spiracy to commit a crime which is in consequence either 
attempted or actually carried out, they all appear to me to 
be partners in guilt {mm eriminis), and therefore punishable 
as principal offenders. The question is fully discussed by 
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Boehmer (Medit. Art 148, s. 1., and Art 177, s. 3) in con- jW^^ 
nection with the crime of homicide committed by one or h » » 
more persons with the assistance of others. He holds that ^SSS^ * 
the conspirators are equally liable with those who actually 
committed the deed, but he assumes throughout the dis- 
cussion that some criminal act was done in pursuance of the 
conspiracy. Van der Linden (Inst. 2. 1. 7) refers to such a 
conspiracy as a " complot " or " zamenzweering." " If," says 
he, '' the parties to such a complot have met together and 
been prepared for mutual aid and co-operation for the per- 
formance of the deed, they are all equally punishable, 
although the deed itself, for instance, a murder, has been 
performed by some of them only." Such conspirators are 
leally accessories before the fact, as they would be called in 
England, and are by our law punishable as principals. 

But the question still remains whether such a conspiracy, 
as such, and without any overt act done in pursuance thereof, 
is indictable under our law as a substantive offence. In the 
case of high treason and other offences against the safety of 
the States, a conspiracy to commit the crime is certainly a 
substantive crime and punishable accordingly. The par- 
ticular crime with which the Court has now to deal is that 
of defeating the course of justice, and the question reserved 
is whether a conspiracy to commit that crime is an indict- 
able offence. I have not been able to find any authority on 
Boman or Dutch or South African law which treats such a 
conspiracy as a substantive crime, or which treats every 
conspiracy to commit any crime, whatever its nature may 
be, as being itself an indictable offence. The notion that 
every agreement to break the law, whether any act be done 
in pursuance thereof or not, is punishable as a criminal 
offence has been derived from the English law. According 
to Mr. Justice Stephen (2 History of the Criminal Law of 
England, p. 228) the earliest meaning of conspiracy was a 
combination to carry on legal proceedings in a vexatious or 
improper way. It was rather a particular kind of civil 
injury than a substantive crime, but, like many other civil 
injuries, it was also punishable on indictment at the suit of 
the king. The learned author adds : ** The Star Chamber 
first treated conspiracies to commit crimes, or, indeed, to do 
anything unlawful as substantive offences; and after the 
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Nw^i. Restoration this, among other doctrines of theirs, found its 
** * • way into the Court of King's Bench. The doctrine was 
expressed so widely or loosely that it became in course of 
time a head of law of great importance and capable of almost 
indefinite extension." The English law of treason, as first 
defined by Bracton, is to a great extent founded upon the 
Boman law, and it appears to me to be by no means im- 
probable that the Star Chamber, finding that a conspiracy 
to commit treason was a punishable ofience under the 
Boman law, was induced to extend the principle to all 
conspiracies alike. This extension, however, has never been 
admitted by our own law. The whole question seems to 
have been very fully discussed in this Court in the case 
of Qvsen vs. February and Md^* decided as far back as 
February 27, 1841, but unfortunately neither the arguments 
in full nor the reasons for the judgment have been reported. 
The prisoners had been indicted in the Worcester Circuit 
Court for ^ conspiring to cause the commission of the crime 
of arson," and at the trial a special verdict was found by the 
jury. The special verdict left it, among other things, to the 
Supreme Court to decide whether the crime as charged was 
an indictable offence. During the argument in this Court 
this question was fully discussed, and many authorities 
quoted for and against the prisoners. The Court decided 
that '^ by the law such a cripie as charged in the indictment 
could not consist^ and is unknown thereto," and ordered 
'^ that the prisoners be discharged as to the offence laid in 
this indictment." But it is contended for the Crown that 
that decision has been virtually overruled by the Appeal 
Court in the case of Queen vs. Brdham (1 Ap. C. C. 147). 
The point there decided was that even if *^ conspiring to 
prevent and obstruct the due course of justice " be an indict- 
able offence, the facts proved did not disclose an agreement 
or concurrence of two or more persons, and that accordingly 
there could be no conspiracy. The question whether the 
indictment disclosed an indictable offence was not decided, 
but that question is the very one which has been reserved 
for the opinion of the Court in the present case.* The result 
of my investigation into the authorities is that the question 

* See Appendix. 
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must be answered in the negative. The exception taken in . ^^^ 

the Court below that the charge as laid in the indictment »> • ■ 

is not an indictable oflfence must be sustained, and the ^|Simu 
conviction and sentence set aside. 

Buchanan, J. : I concur fully in the judgment which has 
just been delivered. It would serve no useful purpose for 
me again to go over the ground already traversed by the 
Cliief Justice ; but I may remark that since the argument, 
in looking among the older authorities, I have found one 
ease that has not been quoted. This was the case of the 
Queen vs. Jan Jacobs,* decided in 1854, in which the Supreme 
Court expressed the unanimous opinion that an attempt 
conatus) to commit a crime, evidenced by some sufficient 
external fact or facts, was indictable. The Criminal Law 
Amendment Act, No. 3 of 1861, s. 8, contains a legislative 
recognition of this proposition. 

Upinqton, J., concurred. 

[Aoouaed's Attorney, J. H. Svemmer.] 



St. Mabc v8. Habvey. 
Par delictvm — Fraud — False Bepresentation^Damages. 

A party to a contraM, the object of which is to obtain money 
from the public by the exhibition of a dimdnuHve child of 
ten as being a human phenomenon sixteen' years of age, is 
not entitled to recover damages for its breach by ihe other 
party, even although it be proved that the defendant was 
fully aware at the date of the contract what ihe true a^e 
of Hie child was. 

A plaintiff in an, action for damages for false representations 
is not entitled to mcceed if it be proved that he was not 
in fact deceived by such representations. 

Action to recover the sum of £522 as and for damages for 1893. 

an alleged breach of contract. The declaration set out that ^^'\6. 

in April, 1893, the plaintiff and defendant then being in stMu^vi 

London, an agreement was entered into between them by ^•'^^• 



* See Appendix. 
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i8t8. which the defendant engaged the exclusiye servicee of a 
«_io.' midget called Princess Topaze, a miniature barouche, two 
^flSr*** ^^^ ponies, and their groom, all of which were then under 
the control of the plaintifiEl By this agreement, which was 
in writing, the services of the above-mentioned company 
were engaged for a period of twenty weeks, for a tour in 
South Africa, and defendant had to pay the sum of £30 per 
week, and ten per cent, on the receipts of each entertain- 
ment to the plaintiff. £100 was paid in cash to the plaintiff, 
and the passage money of the whole company and all 
expenses were to be paid by the defendant. Defendant was 
also to have the exclusive right to the sale of photographs 
of Princess Topaze. The contract was partly performed, 
several entertainments being given at various towns in 
South Africa, but at Burghersdorp, in the Cape Colony, the 
defendant refused to further carry out the contract At 
that date £38 was owing to the plamtiff, and there were four 
weeks of the contract still to run ; the profits of four weeks' 
entertainment with return fares and passage money and the 
amount owed amounted to £522, which plaintiff claimed as 
damages. 

The defendant pleaded that, while admitting the contract 
as set out, he had been induced to enter into it by the false 
and fraudulent representations of the plaintiff that the said 
** Princess Topaze " was a midget of the age of almost sixteen 
years; that the facts contained in a certain biography of 
the Princess, compiled by the plaintiff, were true and correct, 
the said biography having been handed to the defendant at 
the time of the making of the contract, whereas the plaintiff 
well knew that she was only a child of about ten years of 
age. The defendant forther pleaded that the plaintiff had 
promised to produce to him the certificate of birth of the 
said " Princess Topaze," but had never done so, and when he 
found that plaintiff would not produce this certificate, and 
had made these false and fraudulent representations, he 
refused to continue to be bound by the contract, and gave 
notice to the plaintiff that he repudiated the same. 

For a claim in reconvention, he alleged he had suffered 
damages to the amount of £500 through the plaintiJGTs fraud 
and deceit, and claimed that amount from him. 

On these pleadings issue was joined, the plaintiff specially 
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denying that any false representations had been made as to isds. 
the age of " Princess Topaze.'* ». lo ' 

The plaintiff gave evidence as to the damages he had ^^^J^^- 
snstained. He further stated he was told that the *' Princess " 
was ten years of age when he met her, but found out she 
would be ten this year (in August, 1893). He knew she 
was advertised in England as sixteen years of age. While 
in Berlin he had a biography of her compiled. In this 
biography it w as stated she was of French desceiit, and " her 
birth certificate registers from 15 to 16 years of age, and 
her weight is 15 lbs. Her height is 26 inches, etc." And 
further on it mentioned her doiugs and growth at the age of 
9 and 12 years, and that she now '^ possessed all the form of 
a woman in miniature • • • She received, nevertheless, a 
brilliant education. She herself fixed the age at which she 
would show in public, viz., 15 years." There was a final 
note to the biography, alleging its circulation to be 80,000 
copies per armum. The plaintiff denied that any certificate 
of birth had ever been asked for, nor had he ever handed 
defendant a copy of the biography. The defendant saw her 
perform at the Aquarium. The plaintiff admitted it was 
usual to overstate the age of midgets ; ^' the public laugh> 
but don't believe, they are too polite to say we deceive." 
The age was stated differently in different advertisements 
throughout the tour. 

The defendant asserted that he had asked for this birth 
certificate at the beginning, when it was promised to him, 
but though repeatedly asked for, he never obtained it. 
Finding people were questioning the age of the *' Princess," 
he endeavoured to bring matters to a head, and at Burghers- 
dorp repudiated the contract. He prosecuted plaintiff for 
fraud, but plaintiff was acquitted. 

It appeared that the agreement had been entered into in 
London, but no mention of the age of the '* Princess " was 
made in the agreement. Advertisements were sent out to 
the Colony in advance of this troupe. All through, the 
"Princess" was described as **the smallest lady" in the 
world, and her age was generally put at 15 or 16. Per- 
formances were given at Cape Town and a number of towns 
in the Colony ; at some the takings were good, but were not 
at all up to expectations. 

Vol. X.— Pabt IIL X 
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Nov% Innes, Q.C. (Orahamj with him) for the plaintiflF. The con- 

^®- sideration in order to be Toid must be to do something 
^ii^l^!*' illegal, that is either against the Criminal Law or Public 
Policy. Could the public have recovered their money under 
these advertisements ? That is one test There is nothing 
here to show the age was agreed upon as to be 15 or 16 
years. It is clearly not illegal as against 52 & 53 Yict. 
c. 44, s. 3, sub-section c, and moreover, that statute does not 
apply to this country. 

[Db Villiers, C.J. : A contract to defraud the public 
would clearly be against public policy. Is not this a case 
of par ddietwn ?] 

There was no delictijim here. The policy of the law is to 
restrict the meaning of the words ** public policy." Printing 
Co. vs. Sampson (19 L. E., Eq. 462), Anson on Contracts 
(p. 181, 3rd ed.). This contract is not against public policy 
as being illegal, nor is it as being one to defraud the public ; 
the plaintiff simply fell in with things as he found them. 
The plaintiff did not stipulate the child's age should be 
stated as 16 ; she would have been a phenomenon if only 
9 or 10 years of age. 

SearU {Tredgcld with him), for the defendant. Two 
questions arise in this oase; (1) Is the plaintiff entitled to 
recover? (2) Is the defendant entitled to recov^? Then 
again, would the defendant be entitled to recover if the 
contract were induced by fraud, or if it were in fraud of the 
public ? Applying the usual definition of fraud, there can 
be no doubt of the &Ise representation. The biographies 
were at the Aquarium, and plaintiff knew defendimt had 
been there. The plaintiff admits that false representations 
were freely made by him. He .was the first to publish the 
biography, which is just a tissue of lies. The age is in the 
tbrefront of the biography, and is always placed in a promi- 
nent position. The height is easily detectable. Then the 
representations were false, to the plaintiff's knowledge. He 
had seen the marriage register of her mother. If thai is 
worth anything the child's age at the most is 10 years. 
Further, the representations were acted upon by the defend- 
ant. He had a lona fideh^iei she was 15 years of age, and 
immediately his suspicions were roused he asked for a 
certificate of birth. Ue only fuldlled the engagements be 
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^S8 advertised for. Large amounts had been paid. Then ^^^^^ 
again, medical examination was refused. We have a clear ** ^^ - 
right of action as we have been deceived. It is no answer '^ H^yf*" 
to say we could have found out the truth. DobellYB. Stevens 
(3 B. & C. 323) ; Venezuela Railway Co. vs. Kisoh (L. E. 
2, H. L. 113). We are clearly entitled to some damages. 
£100 was actually paid down; we can recover that. The 
whole contract appears to be immoral, and is distinctly 
contrary to public policy. It would have been void in 
England. 

Lmes, in reply : It is not against public policy. They did 
not conspire to defraud the public. 

Db Villibrs, C.J. : It is clear from the evidence that 
ever since the plaintiff has had the possession of the child, 
whom he calls "Princess Topaze," the great attraction which 
he has held out to the public of the different countries where 
he exhibited her has been her diminutive stature at the age 
of 15 and 16. Her age was placed in the forefront of every 
advertisement published, with the full cognizance of the 
plaintiff. In his so-called biography of the child, which he 
has sown broadcast, and which he says has a circulation of 
80,000 copies a year, her age, verified it is said by a birth 
certificate, is mentioned as a conspicuous feature of the show. 
All the accessories of the show, such as j^the small barouche 
and pair of diminutive ponies, are so arranged as to make 
the little child appear to be a " lady/' as she is called in all 
the advertisements. In fekct she was only eight when first 
exhibited, and now she is ten instead of sixteen as alleged 
in the later advertisements. I entertain no doubt whatever 
that it was with a view to this deception being carried out 
in South Africa that the plaintiff entered into the contract 
with the defendant. During the fourteen weeks of the tour, 
the defendant, with the full knowledge of the plaintiff, 
extensively advertised the child as the smallest " lady " in 
the world, and as being only sixteen. Before the full period 
of the contract had expired, the defendant put an end to it, 
and the first question to be determined is whether the 
plaintiff is entitled to damages for such breach. His case 
is that it is the custom in the showman's business to repre- 
sent the so-called "midgets" as being really older than 
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kot% *'^®y ^^* ^"^^ ^^^ ^^^ defendant knew full well when he 
" ^ "^ entered into the contract what the child's age was. A 
^B*J?> " cufltom cannot be relied on in support of a deceit perpe- 
tmted upon the public, nor does the defendant's knowledge 
of the deceit assist the plaintiff's claim for damages. If 
both were equally guilty then, according to the well-known 
rule in law (Dig. 15, 17, 154), the plaintiff is not entitled to 
the assistance of the Court 

The defendant, by his claim in reconyention, seeks to 
rec over damages on the ground that he had been induced to 
enter into the contract by reason of the false representations 
uf the plaintiff. I am by no means satisfied that the plaintiff 
ever made any direct representations to the defendant as to 
the age of the child, but if the defendant could have proved 
that it was in consequence of the representations made in 
the biography and in other ways that the child was sixteen 
years old that he entered into the contract, the fact that the 
rapresentations were not direct would not stand in his way. 
It is clear, however, that whoever may have been deceived, 
the defendant never was misled. He had ample opportuni- 
ties of verifying the age of the child at the date of the 
contract^ but he simply closed his eyes to the facts of 
the case, and was indifferent as to the age of the child so 
long as he could make money by the show. He says that 
it was a condition of the contract that the certificate 
of age should be shown to him, but he did not consider it 
nocessary to insert this condition into the written contract 
The plaintiff denies such a conditiou, and certainly if such 
a coadition was considered material, the defendant could 
have known that the non-production of the certificate before 
the parties left England for the Cape would have justified 
him in refusing to carry out his contract. He says he had 
hh suspicious all along, but in spite of those suspicions, we 
find him exhibiting this child as a most wonderful '* pheno- 
menon," the wonder consisting of her diminutive stature at 
sixteen years of age. It was only when the proceeds of the 
entertainments were diminishing week by week, and the 
time was drawing near for him to find the money to send 
the troupe back to England, that the defendant's suspicions 
took a practical shape. He thought it convenient to put an 
end to the contract, and he now claims damages for the 
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deception alleged to have been practised upon him. As I ^^93^ 
consider that the defendant was not deceived by the plain- •^«- 
tiffs alleged false representations, I am clearly of opinion * h^^*^'' 
that the defendant ought not to sacceed in his claim in 
reconvention. 

BuoHAiirAN, J. : I concur. The whole contract was founded 
on fraud, and no Court of Justice would entertain a claim 
for damages for the breach of such a contract by a party to 
such fraud. 

Upikgton, J., concurred. 

[FlaintUTs Attorney, G. Montgomebt Walker.1 
Attorney's Attorney, Faibbridoe & Abdebbe. J 



QuEEK V8. Sutton. 



Liquor Licence — Act 25 of 1891, 8. 26 — Bona fide Lunch or 
Dinner — 8u/nday Privileges. 

The test to be applied whether food supplied with liquw on a 
8u/nday constitutes a '^bona fide lvm4ih or dinner** in 
terms of the 26th section of Act 25 of 1891, is whether 
the food was ordered and supplied merely as am, excuse 
for the supply of the liquor or with the bona fide object of 
being taken as a fairly suhstOMtiai meal with the liquor as 
a mere accessory. 

The holder of a liquor licence supplied two customers with beer 
on a Swnday evening at half-past eight, after they had 
Ixmght a bit of biscuit and cheese, and the customers were 
fcfwnd by the police standing and drinJcing the beer with 
no bread or cheese before them. Held, on appeal against 
a conviction of the licence holder, that the drcumstunces 
were sv>ch as to Justify the Magistrate in deciding that the 
meal was neither a '* bona fide lumh " nor a '* bona fide 
dinner.** 

Appeal from a conviction before the Resident Magistrate 1893. 
ofPortEHzabeth. ^!!J*- 

The accused had been charged with contravening Act 28 ^sSSton'* 
of 1883 § 7, as amended by Act 25 of 1891 § 26, in that he 
supplied h'quor to certain persons on a Sunday, they not 
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having been euppKed with a bond fide lunch or dinner at the 
same time. 

The accused kept the " Falcon Hotel," at Port Elizabeth, 
and on Sunday the 17th of September, at half-past eight in 
the evening, the Inspector of Licences and a police sergeant 
entered the hotel. They entered a room just off the bar. 
There were persons in the room having refreshments, eating 
and drinking. Two men were only drinking ; there was no 
food near them. There was a bill of fare himg up in the 
room, and the accused said that anyone could have anything 
that was on the bill. When these two men entered they 
were told they could not have anything to drink unless they 
had something to eat first. They then ordered biscuit and 
cheese and two long glasses of beer. One of these men had 
had supper consisting of bread and cheese an hour before. 
The accused was found guilty and sentenced to pay a fine of 
£3 or undergo imprisonment in default of payment From 
this sentence he now appealed. 

Searle, for the appellant This section has already 
produced numerous conflicting decisions by magistrates, but 
has not been dealt with as yet by a superior Court The 
intention of the Act was clearly met by taking this food 
before the drink was supplied. It was apparently aU eaten 
before the police entered the premises. It was quite a 
sufficient meal for many persons. It could never have been 
intended that the amount eaten was to be the test or the 
time it was taken. Half-past eight is a reasonable time for 
a dinner. It is much to be regretted that the Legislature 
did not define a band fide lunch or dinner, but in the 
absence of such definition the Court will put a reasonable 
construction upon the words. 

Oiddy^ for the Crown, was not called on. 

De Yiluebs, C.J. : It is very mtuch to be regretted that 
the Legislature did not define the terms *^ bona fide lunch or 
dinner." In the absence of such a definition the Court 
before which the holder of the licence is prosecuted must be 
guided by all the circumstances under which the meal was 
supplied and the liquor sold in deciding whether or not such 
a meal falls under the denomination of a " band fide lunch or 
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dinner.*' If we were to lay down, as contended by Mr. Searle, 
that 80 long as food of whatever description is supplied with qu;;;;^^, 
the liquor the Act is complied with, the section would be 
reduced to an utter absuidity. We must, therefore, give 
a reasonable interpretation to the section, such an inter- 
pretation, in fact, as we may fairly consider the Legislature 
to have had in contemplation. The test I would apply is 
this : was the food ordered and supplied merely as an excuse 
for the supply of the liquor, or was it ordered with the lond 
fide object of being taken as a fairly substantial meal with 
the liquor as a mere accessory. It is only by applying a 
test of that nature that effect can be given to the terms 
"lonafide!^ which we must assume the Legislature to have 
inserted with a definite object. Whatever may be the 
etymology of the term ^* lunch," I take its ordinary modem 
meaning to be a light n^eal taken about mid-day as dis- 
tinguished from a heavy meal taken about mid-day, or 
towards evening, either of which would be better known as a 
'* dinner.'* The meal in question consisted of a bit of biscuit 
and cheese taken standing at half-past eight at night. 
When the police came on the premises no bread or cheese 
was before the two customers, and they were found drinking 
beer. Under such circumstances no fault can be found with 
the Magistrate's finding that the meal was neither a bond fide 
lunch nor a bond fide dinner, and that the cheese and bread, 
if served at all, were served as an excuse for the sale of the 
beer on a Sunday. The appeal must therefore be dismissed. 

Buchanan, J. : The question before the Magistrate was 
one of fact He had decided that the food was a mere 
pretence in order to obtain the drink, and the evidence 
supported this decision. Under these circumstances this 
Court ought not to interfere. 

Upington, J., concurred. 

[AppeUant's Attorneys, Vau Zyl & BuissinnA.] 
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In re Watson. 

Willr—Attestatiafir^Exeeutor—Ad 22 of 1876. 

The appointment under a wiU, attested hy three or more com- 
petent witnesses^ of one of meh witnesses as e^cutor^ is 
null and void under Act No. 22 of 1876. 

Application of J. H. Watson for an order upon the Master 
to grant him letters of administration under the will of his 
late father. 

Under and by virtue of the will of the late Joseph Watson, 
dated 20th June, 1893, the petitioner and his brother were 
appointed executors and guardians of the minor children. 
In June, 1893, the testator, then living at Somerset East, 
was taken seriously ill, and on his way to Port Elizabeth to 
obtain medical aid he died. A few days before his death, 
when his life had been despaired of, the petitioner asked to 
be allowed to see the will, and on the testator showing it to 
him (the petitioner) he found it was witnessed by two of his 
brothers, Louis and James, who were also heirs under the 
will. These two were minors. Finding that the will was 
improperly executed, and anxious to save the rights of the 
heirs, the petitioner attached his name to the will and also 
got two others, Keevy and Dr. Considine, to attach their 
names as witnesses. This they did in the presence of the 
testator, he having acknowleged to them that the signature 
attached to the will was his. 

The Master issued letters of administration to Thomas 
Watson, but refused to issue them to petitioner. He now 
prayed that letters might be issued to him. 

WMery for the applicant. If the executor's name is 
struck out the will would still be properly witnessed. 

[De Villiebs, C.J. : The only point seems to be, did he 
attest the will ?] 

Evidence can be called to rebut the presumption that he 
signed as a witness. In re Murphy (8 Ir. B. Eq., 300) ; 
Cozens vs. Crout (42 L. J. Oh., 840) ; Bandfidd vs. Randfidd 
(32 L. J. Eq., 668) ; Van Leemven (Cens. For. iii. 2. 6). 

[The Master, being in Court, read a letter in which it was 
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stated that all were present together and signed immediately ^^^^^ 
one after the other] /Ht« w»taon. 

Db Villiers, C.J.: The only question is, did the ap- 
plicant attest the execution of the will, for, if he did, his 
appointment thereunder as executor is null and yoid« K he 
was competent to attest the will, he must be held to have so 
attested it, even although it was attested by two' other com- 
petent witnesses. It might have been different if he had 
been incompetent to attest the will, but there is no allega- 
tion that he was. Haying attested the will his appointment 
as executor is void, and the application to compel the Master 
to grant him letters of administration must be refused, but 
the costs may fairly be paid by the estate. 

Buchanan and TJpiNaTON, JJ., concurred. 

[Ai4>UoMil't Attorneys, Yam Ztl h Buusnort.] 



^In re MoCalgan. "^ 

Wills* Ordinance — Privileged Will— Attestation. 

A dcettment by which a father divides his property among his 
children upon his death is not a privileged testament so as 
to be exempt from the requirements of the WiW Ordinance^ 
unless U is written hy himself 

Application of the widow and children of the late Charles Nor^e. 
McCalgan. ^ ** MoCftigmn. 

The petition set out that in September, 1893, shortly 
before his death, the deceased had executed what purported 
to be the mutual will of himself and his wife. By this will the 
survivor was allowed to remain in possession of the joint 
estate until her re-marriage or death, and the shares to which 
the children -were to succeed were specified The will was 
not properly attested in that, being written on the first and 
third pages of a sheet of foolscap paper, it was only attested 
on the one leaf, on which the testator had made his mark. 
The Wills' Ordinance not having been complied with, the 
Master refused to recognize the instrument as a will. The 
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NS?I^i«. petitioners would be the testator's heirs had he died intes- 
m re HsCAig^n, **^*®> ^^^ ^^^y would be the only persons entitled to succeed. 
They prayed that this document might l>e considered a 
privileged will, 

Shippard, for the applicants : The will disposes of the 
property of the father, dividing it among all his children. 
It is therefore entitled to be considered as a privileged will. 
Steer'8 Executor vs. The Master (5 Juta, 313). The only 
diflFerence here is tl)at the will is not in the testator's own 
handwriting. Batons Exeeutors vs. Eaton (Bach. 1875, 
p, 173), and Ex parte Be Wet (Buch. 1879, 119) are also 
strongly in point. These were all cases of holograph wills, 
but a will such as this under discussion is equally privileged : 
Orotius (2. 17. 28.). It need only be signed by the father 
and the property should be distributed among all his 
children. Voet (28. 1. 15.) ; Van Leeuwen, Cornn. (3. 2. 13.) ; 
Vam, Leeuwen^ Gens. For. (1. 3. 2. 19.) ; Peressivs ad Codicem 
(3. 36. 16.) ; OaiU (2. 112. 8.) It is a moot point whether 
witnesses were required under such a will, and even if they 
were, it was not necessary for them to sign. Voet (28. 1. 15.) 
??ays two witnesses were required, but by "witnesses" 
{testes) he merely means persons who were present at the 
time of signing and could swear to the signature. So also 
Cujacius (Notes to Van Leev/wen*8 Corp. Jttr. Civ. C. 
(3. 36. 26. note 64), but Gothofredus (same note) evidently 
•held a contrary opinion. Perezius ad Cod. (6. 23. 26.) 
merely quotes the authorities on both sides. Ghrotius imd 
Va/n Leeuwen do not require witnesses ; and Van der Keessd 
does not add anything to Ghrotius. The weight of opinion 
seems to be that no witnesses are required. Even if Voet 
(he. ciL) be followed this will is sufficiently attested. The 
Ordinance only applies to wills which at Common Law 
required to be attested and signed by witnesses, not to wills 
which did not require such a signing. The general meaning 
of '* testes " is not necessarily persons who have signed, bat 
who were present and could identify the signature. Peresdus 
is clear on this point, and says witnesses need not attach 
their seals and signatures. In the present case two 
witnesses can be produced, who saw deceased sign the 
will. Even the stricter authorities would be satisfied by 
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sach proofs; and this will is entitled to be considered uJJ^^e. 

privileged. /nrewSilgan. 

De Villiebs, C.J : The Court is much indebted to Mr. 
Shippard for the industry with which he has collected the 
authorities bearing upon this case. These authorities are 
certainly very conflicting. The opinion of Voet (28. 1. 15.) 
is against the applicant's contention, but it must be 
admitted that the opinions of most of the other com- 
mentators are the other way. The differences between the 
commentators have mainly arisen out of an obscure passage 
in the Il^ovelSy to which conflicting interpretations have 
been given. It is unnecessary, in view of our own Wills' 
Ordinance and the actual practice of this Court, to inquire 
into the correct interpretation of the passage. In Tenncmi's 
Notary's Manual (ch. 3, s. 2), wills made by parents dis- 
posing of their property among their children are stated to 
be privileged, but only in case the names of the children are 
written by the parents in their own hand. Eaton's Case 
(Buch. 1875, p. 173) was the first to recognise such docu- 
ments as wills, although not executed in conformity with the 
requirements of the Wills' Ordinance, and that decision 
proceeded on the ground that the will had been written by 
the testator's own hand. In De We6s Case (Buch. 1875, 
p. 119) and Steer's Case (5 Juta, 313) the wills were written 
by the respective testators themselves. We are now asked 
to extend the privilege to a will said to. have been written 
by the direction of the testator, but admitted not to have 
been written by himself. K such a will would, if executed 
before 1st January, 1844, have been valid, although not 
attested at all, it must now be recognised as valid, but if 
before that date it would have required to be attested by 
some number of competent witnesses, then the execution 
ought to have been in terms of the Ordinance. According 
to Voet, a the father's will, distributing his property among 
his children, was not written by himself but by another by 
his direction, it required to be attested by two witnesses. 
As this view is supported by the Colom'al authorities, and is, 
in my opinion, consistent with the policy of our law, I 
prefer to adopt it, even although there may be some doubt 
as to the correctness of his interpretation of certain passages 
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llTit. ^^ ^® ^-'^^ ^^^ Novels. The application must therefore be 
refosedy but the costs mnst come out of the estate, as the 
question was a fair one to be raised. 

Buchanan and Upington, JJ., concurred. 

[^Appliotntir Attorneys. Vam Ztl k Buissnwft.] 



Cape of Gk>0D Hope Bank vs. Mell£. 

Discharge ofDeht — Lex loci contractild — Insolvency — Be- 
hdbilitcUion — Pledge — Security — Trustee — ExectUian. 

The dAts of an insolvent^ incurred frier to his insolvency ^ 
are not discharged untU he has drained his rehahilitation. 

A debt discharged by the law of th^ country where it was 
made payable cannot be sued for in any other eotmtry, 
provided that the discharge amounts to an extinguishment 
of the debt. 

3f.| being resident in the Transvaal, pledged certain shares to 
C. in security of a debt incurred there, and afterwards 
his estate was sequestrated as insolvent by the High Court 
of the Transvaal. C. neither proved his debt, nor realised 
his security. M., without first obtaining his rehabilita- 
tion, came to reside in this Colony. Held, in an action 
brought by C against M.,for the amount of the debt, that 
the Transvaal insolvency is not per se a bar to the 
action, but that, without the trustee* s consent, no eooeeution 
should issue against any effects in this Colony which, by 
virtus of such insolvency, could be claimed by him. 

Held, further, that the retention of the shares by C. did not 
amount to a waiver of his right to sue for the anuntnt of 
the debt, but that the shares should not be declared execu- 
table without giving the trustee an opportunity of claiming 
delivery of the shares for realisation. 

1893. Action to recover the sum of £881 2a. Sd. being balance 

' tr* 31* of the defendant's overdraft with the bank^ and £150 9s. 9d. 

capeoToood interest thereon. 

Hqa^ttonrt. The plaiutiffs were the liquidators of the bank^ which had 
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been placed cinder liquidation in September, 1890, and the nov^{7. 
defendant resided at Bobertson in this Colony. At the date i_J^- 
of the stoppage of the said bank the defendant was indebted u*^ b^^^,', 
to it in the sum of £961 Us. 2d., being the balance to the "^^^^eSr"^ 
debit of his current account with the Johannesburg branch 
of the bank. As security for the payment of this sum the 
defendant had pledged certain shares with the bank. Since 
the date of the stoppage certain dividends had been paid 
on these shares, which plaintiffs had applied to the reduction 
of the defendant's indebtedness. Interest on the said 
indebtedness had accrued, and the total amount was now 
£1031 128. 6d. The plaintiffs claimed this amount and 
tendered the shares pledged as security ; or asked an alterna- 
tive order that they might be authorised to sell the shares, 
apply the proceeds to defendant's indebtedness, and compel 
him to pay the difference. 

The defendant admitted the placing of the bank under 
the Winding-up Act, and that he was indebted as alleged. 
In September, 1890, he was residing, and had been residing 
for some time, in Johannesburg, in the South African 
Republic, where he practised the medical profession. In 
February, 1891, whilst defendant was domiciled as afore- 
said^ he surrendered his estate in the said Republic, and a 
trustee was appointed, and meetings duly held. No claim 
was proved upon his estate by the said bank, or by its 
liquidators, nor did they hand up the secorities set out, for 
the benefit of the estate. The defendant subsequently 
obtained leave to trade. In June, 1891, the defendant left 
the said Republic and came to Robertson in this Colony, 
where he practised his profession, and all the assets defen- 
dant now had had been acquired in this Colony by his 
own work and labour. As to the shares, the defendant 
alleged they belonged to his insolvent estate, and could not 
be tendered to him by the liquidators. On these pleadings 
issue was joined. 

Defendant stated that he had been bom in the Colony, went 
to Scotland for his education, and in 1887 came out and 
went direct to Johannesburg, where he married in 1889. 
On his insolvency he returned to the Colony, fle had no 
landed property, and what movables he did possess he had 
earned in the Colony since his insolvency. He had not 
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sl7%. y^* ^^ rehabilitated in the South African Bepublic. His 
** ^ ^' only dealings with the bank were in the Bepublic. 
SSpJ^kiS ^^ ^^ admitted that the bank was placed under the 
^'^"^MJur"*' Winding-up Act in the said Bepublic on 24th September, 
1890; that defendants' estate was sequestrated on 19th 
February, 1841 ; that no claim was proved by the bank ; 
that the scrip pledged was not tendered to the trustee ; that 
a trustee had been appointed to the estate ; that defendant 
had obtained leave to trade; and that the amounts as 
stated above were correct ; and that, if the amount of over- 
draft was due, interest was also due thereon. It was further 
admitted that the law of insolvency in the South African 
Bepublic was the same as that of the Colony was prior to 
the Act 38 of 1884. 

Innes, Q.C. (Sheil with him), for the plaintiflFs. There is 
no dispute as to the facts in this case. If there had been no 
insolvency the plaintiffs clearly could have sued, and any 
defence or discharge which would have been good in the 
place where that contract was made holds good in any place 
of subsequent litigation : Story, Conflict of Laws (s. 331) ; 
Burge, Colonial Law, lays down the same. The defence, how- 
ever, must be one discharging the debt and not merely 
barring the remedy: Story (ss. 338, 339). Such as the 
Statutes of Limitations : Burge (vol. iii. pp. 878 and 924). 
The discharge must be one that actually extinguishes the 
debt I admit rehabilitation in the Transvaal would have 
been a complete discharge. The only question is now 
" Does the debt exist ? " Mia yi McHenry (40 L. J. Com. 
Law. 109). The parties are both domiciled in this country, 
and the debt is not yet extinguished. The only reply is 
that the Transvaal insolvency has extinguished it. But 
this is not so: Dieks vs, Pote (3 E. D. C. 74). Under 
Ord. 6 of 1843 debts due are not extinguished by the fact 
of insolvency: Frith va WoUaston (7 Ex. 194). An 
analogous case is Aleocander vs. Lioni (Buch. 1875, 79), 
though there the debt was contracted in this Colony: 
Reynolds vs. Howse amd Early (3 E. D. C. 304). 

[De Villiebs, C J. : If you did recover, would you not 
have to hand over what you recover to the trustee ?] 

That is a question between ourselves and the trustee 
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afterwards. It might have been different if we had proved Nof^t. 
in the Transyaal^ but we have two remedies : we can sue ** ^ ^- 
direct now, though I admit the bank could not have sued ^^^^^ 
Melle in the Transvaal As to the pledged shares, see "^'^^^^y* 
Osmond's Trustees vs. Hofmeyer (4 Juta, 43) ; under this case 
the trustee could have claimed them on proof of debt. 
There is no proof here, and we do not wish to keep the 
shares. That case only applies to the forum, where the 
insolvency takes place. The trustee in Pretoria is vested 
with all the movables here with specific exemptions. There 
could be two sequestrations in the same country, and why 
not in the Transvaal and here ? He (defendant) could be 
sued for this debt, and simply because there is another 
means of recovering in the Transvaal we cannot be deprived 
of onr right to sue. Sequestration does not discharge a debt, 
but merely stays execution. The trustee cannot touch pro- 
perty acquired under a written leave to trade: Orad^fs 
TrtMiee vs. Orady (8 Juta, 279). Some property the trustee 
is not able to claim, some he may recover. It is clear from 
Ord. 6 of 1843, s. 120, that between the date of sequestra- 
tion and the date of rehabilitation the debt subsists. By 
8. 127 the creditor may levy execution on subsequently- 
acquired property, and by a 124 the insolvent may be 
civilly imprisoned. If there were land in the Colony the 
plaintifb could clearly recover. This may be a barren judg- 
ment, but we are nevertheless entitled to it. 

Searle {Benjamin with him), for the defendant. The 
Court is asked to go further now than it has ever done 
befora This is wholly a Transvaal debt* The contract 
was entered into and had to be performed in tiie Transvaal ; 
and we are now asked to ignore the insolvency there. The 
assets were all vested in the trustee, and the pledgee had no 
right to the shares. The trustee could have claimed them 
even if there had been no proof of debt. 

[Be Yillibbs, C J. : I doubt that contention. I should 
say he had not such a right.] 

The only creditors recognised by the Ordinance are those 
who have proved. There is a virtual extinguishment of the 
debl. The creditor by retaining the securities must be 
taken to have satisfied his debt. It is practically a 
novation. There, the creditor knowing of the insolvency, yet 
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Mo^i? ^^^^ ^y* ^^ ^^^ ^ taken to have satisfied himself. The 
» ^ ^- final plan has been confirmed. The creditor could not sae 
SpJftiSkta nor take any proceedings in the Transvaal There has been 
""^"MSSr**' ^ written leave to trade here. There being no machinery 
for recovery provided in the Transvaal^ it is a virtual extin- 
gaishment of the debt. As to the discharge, see Qudin vs. 
Moisson (1 Ejiapp. 265), and the ease quoted as a note to 
that case. The ratio decidendi appears to be that the defen- 
dant could not be sued. The case of Frith vs. WoUcuton 
(7 Ex. 194) has no bearing. No discharge was set oat 
there, only the event of sequestration ; the plea was thus 
bad. The case of Qudm vs. Moisson is referred to in all 
the authorities; Btirge (vol iii., p. 905); Foots (Private 
International Law, 376 and 877) ; and Storff (Conflict of 
LanjoSy s. 388). The creditor has given up all his rights, and 
there is a discharge in effect here : Eotose's Trustee (Jocdyne) 
vs. Howse's Trustees (Shearer and Hine) (3 Juta, 14). in, 
thi8x>ase the law as to vesting of the property was folly gone 
into. The plaintiffs are in possession of assets belonging 
to the estate, and should have offered to give them up. They 
cannot get judgment until they do so. See also Foote, at 
p. 420. 

Iwnesy Q,C.y in reply. The bank is domiciled here and the 
shares are really in this country. 

[Db Villibbs, O.J. : But what right have you to tender 
them to the insolveut ?] 

Even if we do tender them to the trustee we could 
sue the insolvent still. The extinguishment of the debt 
must be dear and absolute. We can prove before the 
estate is finally distributed: see s. 37 of Ord. 6 of 1843. 
Novation requires the consent of two parties; there is 
none here. The point of difference between the bar to 
the debtor being sued and the extinction of the debt has 
not been decided. Extinguishment means the complete 
abolition of all rights under the contract, not a mere bar 
to the action. 

Bb Villibrs, 0. J. : The debt for which the defendant is 
sued was contracted by him in the South African Bepublic 
at a time when he was still domiciled there. As a security 
for the debt, he pledged certain shares in joint stock 
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Companies to the Johannesburg branch of the Cape of ^l^\i 
Good Hope fiank, of which Bank the plaintiffs are the " ^ ^- 
ofBcial liquidators. His estate was subsequently sequestrated ^p^ bLS^. 
as insolvent in the Bepublic^ but the plaintiffs did not prove ^^^^ 
the debt, nor did they deliver or even tender the shares to 
the tm^iees there appointed. The defendant has not been 
rehabilitated, but he has received permission to trade, and he 
now resides at Bobertson in this Colony, where he practises as 
medical doctor. The plaintifib now seek to recover judgment 
in this Court for the amount of the debt, they undertaking 
either to deliver the shares to the defendant or to sell the 
shares and credit the defendant with the proceeds. The 
(diea raises two questions of some nicety and great importance 
which deserve very careful consideration. The questions 
are, firttly, whether the Transvaal insolvency absolutely 
debars the plaintiffs from suing the defendant in this 
Colony ; and, secondly, whether the fact that the plaintiffs 
have never delivered or even tendered the shares to the 
trustees, in any way affects the plaintiffs' right to a judg- 
ment. 

If the debt had been made payable in this Colony there 
would have been no difficulty whatever in finding an answer 
to the first question. There is no principle of private Inter- 
national Law which would enable a debtor, by means of the 
laws of his domidde, to defeat the rights of the creditor to 
relief in the Courts of the country where he resides, and the 
debt was made payable. Accordingly in Alexander vs. Lioni 
(5 Buch. 79), this Court decided that the sequestration of 
the defendant Lioni's estate in Griqualand West, which had 
not then been annexed to this Colony, but was subject to the 
same insolvency laws, was no answer to an action brought 
here for the amount of a debt incurred by Lioni in this 
Colony before his insolvency. The distinguishing feature of 
the present case is that the debt was incurred, and made 
payable in, the TransvaaL That fiEkct would not, if the 
defendant had remained solvent, have debarred the plaintifib 
from suing him for the debt in this Colony, at all events 
after he had fixed his domicile in this Colony. But the , 
Insolvent Law of the Transvaal, which is admitted to be the 
same as that of this Colony prior to the promulgation of 
Act 38 of 1884, prescribes the remedies to be pursued by 
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ko't^y creditors who wish to share in the distribtttioii of the 
» ^ ^' insolyent's estate. That estate comprises not only all the 
^SiSk^. iiisolveiit's property in the Transvaal, hut also, according 
MeU6. ' to the yiew of this Court in Howse's Case (3 Juta 20), 
the right to claim delivery of all his moveable property 
situated outside that country. The plaintiffs' right to 
share in the distribution can only be made available by 
proof of the debt in the Transvaal which is the loGua eon^ 
oiMrmts crediioriMn. But the question now to be determined 
is not whether the plaintiffs can share in the distribution of 
the assets of the Transvaal insolvent estate. It is obvious 
that, if judgment is here given against the defendant, it can- 
not operate upon property already vested in the Transvaal 
trustee. But there might have been property in this 
Colony belonging to the defendant which is beyond the 
control of the trustee, and if there were no means of obtaining 
judgmeut here against the defendant, that property oould 
not be made available for the payment of his debts incurred 
elsewhere, except by sequestrating his estate afresh in thia 
Colony. It so happens that the defendant does not own 
land in this Colony, but the question whether any action 
can be brought against him at all, cannot be made to depend 
upon the result of an inquiry whether he owns assets to 
satisfy such judgment in whole or in part In my opinion 
the action can be brought in the country where the debtor 
is domiciled, unless by the law of that country where the 
contract was to be performed it lias also been discharged. 
The debt cannot be deemed to have been so dischai^ed 
unless and until such law has completely extinguished it. 
If the law of the loevs contradus still recognises the debt as 
subsisting, although it provides specific remedies as the 
only means of enforcing it, the debt cannot be considered to 
be extinct so as to be incapable of being enforced in the 
country of the debtor's domicile according to the law of the 
forum of that country. Does insolvency then discharge the 
insolvent's debts according to the laws of this Colony or of 
the Transvaal? The ceasio honorvm of the Dutch Law 
certainly did not operate as such a discharge. Throughout 
the Insolvent Ordinance no provision can be found which 
confers that wide effect on the mere sequestration of an estate 
as insolvent On the contrary, although it specifies certain 
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remedies which can alone be used to enforce debts incurred ^i8»3. 
before sequestration, it recognizes those debts as being in force m_Ji- 
until rehabilitation. The 120th section enacts that every ^JJ^^. 
order of rehabilitation " shall have the effect to discharge m«*"- 
the insolvent from all debts due by him at the time his estate 
was surrendered or adjudged to be sequestrated, and from 
all claims or demands proved or hereby made provable, or 
in any maimer claimable against his estate." If, therefore, 
the defendant had been rehabilitated by the Transvaal High 
Court, he could not have been sued for the debt in the Courts 
of this Colony ; but it is a fair inference from the 120th 
section that, until rehabilitation, the sequestration was not 
intended to operate as an extinguishment of the insolvent's 
debts. This view was obviously entertained by the judges 
of the Court of Exchequer in the case of Frith vs. WoUaMon 
(7 Exch. 194), where the Ordinance was pleaded as a defence 
to an action brought in that Court upon a judgment of this 
Court in respect of a debt incurred in this Colony. " What- 
ever," said Parke, B., '* affects the contract itself may be 
made use of as an answer to an action on the contract. • . • 
The law of the Cape of Good Hope does not say that the 
debt itself shall be considered as satisfied, and therefore it 
does not take away the party's remedy on his judgment. 
Neither does the law say that the remedy which the creditor 
may have against his debtor upon the judgment, by pro- 
ceeding against the real or personal estate in a foreign 
country, is gone." As to the real estate, I fully adopt the 
learned judge's remark, but as to the personal estate in 
a foreign country, although the Insolvent Ordinance says 
nothing specifically on the point, I adhere to the view 
already expressed that the Court ought in comity to recog- 
nize the claim of a trustee appointed in the country of the 
insolvent debtor's domicile to the control and administration 
of his moveable property here situate. The case involved 
the interpretation of the very Ordinance which is in force in 
the Transvaal, and is therefore more relevant to the present 
inquiry than the other cases cited, in which the effect of the 
insolvency laws of other countries had to be determined. 
In the case of Oelwin vs. Forbes (Henry on Foreign Law, 
p. 89), a question arose in Demerara, where the Dutch Law 
prevails, whether it was competent for the Court to entertain 
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^i8ML a suit on a debt payable in England against a debtor against 
»»'" ■ whom a commission of bankruptcy had issued in England. 
Cape g^^od^ The question was answered in the negative, and the judgment 
^'^^ was confirmed by the Privy Council, but the case is important 
only an account of the great erudition displayed in the 
judgment of the presiding judge (Henry). The debtor had 
obtained his certificate of discharge in England under the 
laws then in force, and the certificate was held to be operative 
in Demerara. The decision of the Privy Council in the case 
of Quelin vs. Moissan (1 Knapp's Bep. 260), is more in point, 
but it depended entirely on the e£fect of the French law de 
la faUlitS upon debts owing by bankrupts in France. The 
report of the case is so meagre that it is impossible to deduce 
any general rule from it. The debt sued for in the Boyal 
Court of Jersey had been incurred by the defendant in 
France, and made payable there. He became insolvent and 
absconded to Jersey, but it does not appear that he ex- 
changed his French domicile for a domicile in Jersey. It 
was ascertained by the Privy Council that, according to the 
law of France, the debtor could not be sued, after his bank- 
ruptcy, in the French Courts, whereupon the judgment of 
the Jersey Court in favour of the plainti£f was reversed. If 
it were clear that, according to French law, the bankruptcy 
of the defendant did not extinguish the debt, the case would 
certwily be a weighty, although not conclusive, authority 
in favour of the present defendant, but the report does not 
make this quite clear. It was not an appeal from a Colony 
where the Boman Dutch law is in force and can only be 
used, as any other English case may be used, to assist the 
Court in deciding some point upon which our own laws are 
silent. Certainly none of the English cases which have 
been cited conflict with the views which I have already ex- 
pressed in regard to our law. As to the first question, there- 
fore, I am of opinion that the plaintifis are not debarred by 
the Transvaal insolvency from suing the defendant in this 
Colony; with this limitation, however, that execution 
should not, without the trustee's consent^ issue against any 
effects in this Colony which, by virtue of sudi insolvency, 
could be claimed by him. 

In regard to the second question, it is important to bear in 
mind what the exact nature of a pledge is by our law. It 
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confers no right of ownership on the pledgee, but only what x*^;* 
IB termed 2k JUS in re aiiena; the ownership still remaining »» ^ ^- 
with the pledgor. After the insolvency of the pledgor his ^^^,^^ 
rights of ownership are transferred to the trustee of his ^'^^• 
estate. In some respects, however, the rights of the trustee 
are even greater than those of the pledgor. As a con- 
sequence of the care with which our law guards the pledgor 
against any abuse of the pledgee's rights, the latter is not, as 
a general principle, allowed to sell the thing pledged without 
the authority of a Court of justice if the debtor objects 
[Voei, 20. 5. 6.), and where the debtor had made a eessio 
lonorum, the Dutch Law did not permit any secured creditor 
to sell the things pledged, but conferred the right to possess 
and sell them on the curator honis appointed to administer 
the estate (Voet, 42. 7. 7., and Voet 42. 8. 8.). The 98th 
section of the Insolvent Ordinance enjoins the trustees, 
subject to the directions of the creditors, forthwith to make 
sale of all the property belonging to the estate, and the 
56th section makes it incompetent for such creditors to 
direct the trustees to do anything calculated to interfere 
with or injure the just rights of any creditor holding a 
preferable security. Whatever those just rights may be, 
the Ordinance nowhere confers on such creditor the power 
of himself realising the security. The 30th section, which 
provides for the proof of debts by secured creditors, is some- 
what obscure as to the powers of the trustee, but reading 
that section with the aid of the 98th, and by the further 
light afforded by the common law, this Court decided in 
Osmond^s Trustees vs. Hofmeyr (4 Juta, 43), that, where the 
secured creditor has proved his debt and valued the security, 
the trustees are entitled to realise the thing pledged as part of 
the assets, and for that purpose to claim it from the pledgee. 
Of course, if the trustees do not pay the value estimated by the 
pledgee out of the first assets of the estate, they must, ejs far 
as possible, be guided in the mode and time of realisation by 
the wishes of the secured creditor. They must " reserve the 
full effect of the security to the creditor himself," but they 
are not enjoined to leave the security in the possession of 
the creditor who has proved his debt, nor are Aey relieved 
from the duty imposed upon them by the 98th section to 
make sale of ^ all the property belonging to the estate." 
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1M3. In the present case the plaintiflfs have not proved their debti 
.» " ' and they have retained the pledged shares in their own 
CapeofGoM possession. Does such retention debar them from the right 
MeU6. which they would otherwise have to a judgment of this Court 
for the amount of the debt ? As between the plaintiflfs and the 
defendant the retention of the shares cannot have thateflfect, 
because there has been no waiver of the right to sue, and the 
plaintiflTs offer to redeliver the shares to the defendant or to 
sell them and credit the defendant with the proceeds. A re- 
delivery or sale of shares in the same companies and of the 
same number as those pledged would be a suflBcient per- 
formance of the offer. At the same time, as the pleadings 
stand, a final judgment could not to be given without giving 
the trustees an opportunity of claiming a delivery of the 
shares for realisation. 

The Court will grant a rule nisi calling upon the trustee, 
if 80 advised, to show cause on the last day of term why 
judgment shall not be given against the defendant in the 
following terms : Judgment for the plaintiflfs for the sum of 
£1081 12^. 5d. with costs, on condition that execution shall 
not issue against any assets in this Colony which by virtue 
of the Transvaal insolvency are claimable by the said 
trustee, save and except the shares enumerated in the schedule 
to the declaration which are hereby declared to be execut- 
able. The trustee not to appear imless he objects to this 
udgment and, in case of his non-appearance, the additional 
costs incurred by reason of this rule to be payable by the 
plaintiflfs, and not by the trustee. Personal service to be 
effected on him. 

Buchanan, J.: Great reliance has been placed by tlie 
defendant upon Quelin vs. Moisson; but some explanation 
of that case might be given if all the feicts were known. 
The report is not very full, and I notice that certain questions 
were put by the English Courts to the French lawyers as to 
the eflfect of the protection order obtained by the InsolTcnt 
In that case there was a protection order, or sauf oanduit as 
it was termed. It might be that the eflfect of this protection 
order, coupled with the sequestration order, reconciled the 
case with the others decided in the Privy Council. As to the 
construction of section 80 of the Insolvent Ordinance, it is now 
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too late to go behind the decision given by the Supreme not*^» 

(haH in 0mn(md^8 Trustee YB^Hofmeyr. A good deal might be ^'a i.' 

said in other oases not necessarily goremed by that decision, ^p« ^^^^ 

but I feel myself bound by it in cases to which it applies. ^«"*- 

Upington, J., concurred. 

rpialntUb* AUonieyt, J. Bi H. Beid ahd Nephew.! 
LnafendtnVs Attoraoya, Yah Ztii Ii Buasnait. J 



Clayton, N.O., vs. Metropolitan and Sububban 
Eailway Company and Walker. 

LUerdiet — BecUfieation of Tranefer — FroAid — Mistake — 
Duress — Bailway — Expropriation — Transfer Deed — 
Bedtdl in Deed— Act 9 of 1858 — Compensation — Begis- 
iration — Servitude. 

By Act 23 of 1889 the defendant Compamf was empowered 
to expropriate certain land for railway purposes^ with all 
(he powers whic^ are by Act 9 of 1858 hestowed upon the 
Commissioners of Beads in regard to taking and aequiring 
lands necessary for the making or repairing of main 
roads. A question having arisen letween the Company 
amd the plaintiff as to the compensation to he paid for 

\ certain land belonging to the plaintiff, which the Compamy 
required for railway purposes, it was referred to arbi- 
trators upon the basis of a purchase of the land by the 
Company. Before transfer the Compa/ny discovered that 
the land would not he required for railway purposes, but 
the plaintiff insisted upon payment of the compensation 
awarded by the arbitrators. The Company having paid 
the compensation, insisted u/pon, having a cleam, tramfer, 
whereupon the plaintiff passed a duly registered deed 
which, after reciting that the Company was empowered by 
Act 23 of 1889 to expropriate land for railway purposes, 
ceded and tramf erred the land in question in the usual 
form, without any servitude or restriction of any kind. 
Held, (a) that in the absence of fraud, the plaintiff was 
not entitied to an interdict restraining the Company from 
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trimsferring the land to the co-defendant Walker, or to 
claim a rectification of the transfer by insertinff the terms 
of certain agreements alleged to have been made hetweet^ 
the plaintif and the Company before reference to arbir 
trationy inasm/uch as the plaintiff knew before passing 
transfer that the Compamy insisted upon a dean transfer^ 
and would not have paid the price or a>ccepted transfer on 
any other terms ; (b) that the recital in the deed could not 
control the operative paH which was vnambiguovSy and (e) 
that even if the recital were allowed to control the operative 
part, the reference in the recital to Act 23 of 1889 had 
not the effect of limiting the Company's use of the land to 
railway purposes in case the land, after being expropriated, 
was found not to be requdredfor such pu/rposes. 



1893. 

Nov. ao. 

.. 21. 



Railway Co. 
andJotm 
Walker. 



Action for a decree perpetually interdicting the defendant 
Company from passing transfer to defendant Walker of a 
Clayton. N.O.. certain piece of land, and for an order rectifying the title- 
M^poiiton* deed of the defendant Company to the said piece of ground. 
The declaration set out that the plaintiff was Colonel 
Clayton^ the Commanding Boyal Engineer in this Colony, 
and as such representing Her Majesty's Secretary of State 
for War ; the defend»jits were a Eailway Company autho- 
rised under Act 23 of 1889 to construct a railway from 
Cape Town to Sea Point, and John Walker the contractor 
who constructed the line, and was ^ow Managing Director 
of the Company. The Company had the powers bestowed 
by law upon the Commissioners of Beads under Act 9 of 
1858, provided that the extent of land taken for the railway 
did not exceed in width thirty feet for the formation line, 
and su£Scient additional width for slopes, drainage, etc In 
1889 the Secretary of State for War was the duly registered 
proprietor of certain ground in the neighbourhood of the 
Amsterdam Battery, and partly within the limits of deviation 
within which the Directors of the Company were empowered 
to construct the said railway. The Company agreed with 
Walker to construct the said railway on their behalf, and a 
written agreement was entered into between them. It was 
agreed, though as plaintiffs allege, wrongfully, and in viola- 
tion of the rights of the Secretary of State for War and other 
owners of land, that the defendant Company should aoqoiie 
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as much land as possible under the Act aforesaid, and should 
transfer to Walker on the completion of his contract all 
land so acquired and not required for railway purposes. 
Defendant Walker agreed to pay such sums over £750 as 
might be required for the purposes of expropriation. The 
Company then made offers for the ground mentioned near 
the Amsterdam Battery, and the Commanding Boyal 
Engineer was willing that the Company should acquire the 
land, but on the following conditions : (a) That the entire 
extent of land acquired was to be used for railway purposes 
only, and (b) that the station and buildings to be erected 
upon the ground in question should be of a temporary nature 
only. The Company agreed to this, but were unwilling to 
pay the amount of compensation asked. The matter was 
submitted to arbitration^ and £1200 was decided to be the 
value of the land. This award was made a rule of Court. 
The Company never intended to use all this land, but agreed 
to transfer what they did not require to Walker. When the 
award was made a rule of Court this said agreement was not 
known to the plaintiff. The £1200 was paid, and transfer 
passed. The agreement was not inserted in the transfer, the 
recital stating that the transfer was for railway purposes. 
The defendant Company wrongfully, and in violation of 
plaintiff's rights, sold a portion of this land to one Philip, 
with consent of plaintiffs, and sought to transfer part to 
Walker, but were interdicted ; this interdict was discharged 
in NoTember 1893. The plaintiff claimed a perpetual decree 
interdicting this transfer to Walker and the rectification of 
the title-deeds of the Company by inserting a clause to the 
effect that the land should not be used for other than railway 
purposes, and that no buildings other than temporary 
buildings of a removable nature should be erected on the 
land. A supplementary clause was added to the declaration^ 
in which it was alleged that in May 1889 an agreement' had 
been come to between the provisional directors of the 
Company and the plaintiff, that all objections to the Bill 
then being promoted would be withdrawn if the Company 
would agree that any station or buildings to be placed on land 
expropriated in the neighbourhood of the Amsterdam Battery 
shoold be of a light and removaUe nature, and in conse- 
quence of this agreement all opposition was withdrawn. 



1893. 
Not. 20. 

,. 2 1. 

Clayton, N.O., 

v«. 
Metropolitan & 

Suburban 

Railway Co., 

and John 

Walker* 
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189a. Defendants in their plea referred to their title, and the 

Nov. 30. * ' 

H_^i- Act of Parliament and plans. They admitted the agreement, 

ciaytOTu N.O.. but denied it was in any way wrongful. They denied the 

^'^sE^rtaS** agreement about erecting only light buildings and using the 

^rioh?" land for purely railway purposes. They alleged that the 

Walker. Commanding Boyal Engineer at that time did know of the 

agreement between the Company and Walker. They 

alleged that a free and unencumbei^ title was given them 

with full knowledge of all the facts. As to the agreement 

(of May 1889) set out in the supplementary danse, they 

admitted entering into it, but alleged that it subsequently 

fell to the ground, and that they were in no way bound by 

it, and that all subsequent anangements were upon a new 

basis. On these pleadings issue was joined. 

The declaration as first filed alleged that the dealings 
between the Company and Walker had been fraudulent, but 
subsequently it was agreed to substitute the word ^' violation " 
for '^ fraud," and the declaration then read cks above. 

From the evidence adduced it appeared that, previously to 
the formation of this Company, another company had been 
formed for the purpose of building a railway from Cape 
Town to Sea Point. The agents of this Company had made 
certain agreements with the War Department, and the 
present Company took over the powers and liabilities of this 
Company, and especially adhered to the conditions regarding 
the Amsterdam Battery. There was also a piece of ground 
at Three Anchor Bay, about which there was a dispute. 
The proposed line of railway ran through the War Depart- 
ment property at these points* On May 3rd, 1889, it was 
agreed that the conditions agreed to with the late Company 
be adhered to, namely, " At Amsterdam Battery reserve . . . 
any station there built shall be of a light structure and 
easily removable, and to be removed if the War Department 
require it, and the Company to pay a substantial acknow- 
ledgment in recognition of their permissive tenure." In 
view of this, opposition to the Bill in Parliament was with- 
drawn by the War Department. 

On the 20th November, 1889, the Company entered into 
an agreement with John Walker, who agreed to construct 
the line of railway from Oape Town to Sea Point ; and after 
the various payments to be made had been set out, tiie 
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189S. 
Not. 20. 



Walker. 



following agreement was made : ** (7) The Company agrees 

to secure as much land as can be acquired under the ** ^ ^' 

Company's Act, and to transfer to the contractor (Walker) or cuy^^ ^o.. 

his order upon completion of this contract all lands not ^^sSSwtoST* 

actually to be used by the Company with right to the solum ^J^S" 

of any lands over which the contractor may carry the 

railway by bridging or yiaduct ^^(8) It is agreed that 

if more than £750 be required for lands to be bought 

for expropriation purposes the contractor shall pay at 

his own personal costs and charges such sums required 

over and above the sum of £750, but he being entitled 

to transfer of the excess as aforesaid." This agreement 

was signed by C. H. van Zyl as representing the Bailway 

Company, and John Walker. There was a conflict of 

evidence as to when notice of this agreement came to the 

plaintiff's. In July 1890 the firm of Yan Zyl and Buissinn6, 

which had formerly acted for the Compcmy, but resigned 

any further connection on November 18th, 1890, began to 

act for the plaintiffs. The firm consisted of Mr. C. H. van 

Zyl and Mr. W. T. Buissinn6. Walker stated that he 

showed the agreement to Mr. Buissinne in May or June 

1890, but the latter alleged he did not know of it until 

November 1890. Walker stated that he frequently showed 

it to Colonel Phillips, plaintiffs' predecessor. 

In July 1890 it was suggested that the value of the land 
at the Amsterdam Battery should be referred to arbitra- 
tion. The War Department replied, asking if defendants 
would not make an offer. The Company then wrote, saying 
that all their rights had been transferred to John Walker, 
and that he offered to purchase the same upon a quit rent 
lease of £30 per annum, and to pay £50 for buildings 
removed at Three Anchor Bay. This offer was declined, 
and it was decided to go to arbitration. At the arbitration 
proceedings evidence was led as to value of the land for 
building sites, and the award was made on that basis. This 
award was made a rule of Court. Demand was made for the 
sum of money awarded, and plaintiff's attorneys threatened 
to take out a writ for the same, and finally on 28th October, 
1890, the solicitors of the plaintiff undertook to hold the 
money until transfer was passed, if it were paid to them. 
The sum awarded was £1098, being for the ground at the 
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No^o ^^^ ^^ ^^^ Amsterdam Battery, and buildings damaged at 
.» ^ ^' Three Anchor Bay. 
Clayton. N.O.. In November, 1890, Walker attempted to get transfer to 
'^'^SSwbB^" * himself direct of portion of the land expropriated, and 
^dJohn ' Government were approached with a view to obtaining a 
Walker. remission of transfer duty, and on 28th November, 1890, 
Van Zyl and Buissinn^ wrote, saying that by the agreement 
of 20th November, 1889, the Company had agreed as there 
set out, but they did not think that Walker had any vested 
right to the land, and that transfer would have to be passed 
first from the War Department to the Company, and then to 
Walker. A postscript was added — ** It is a question whether 
the Compcmy can expropriate any land not actually to be 
used by them, and if any portion of the Amsterdam Battery 
land is not used by the Bailway, eventually it might be ob- 
jected to." Before transfer was passed the plaintifTs attorneys 
wrote to defendant Company, asking them '^Please to state 
in writing, and let Mr. Walker do the same, that the station 
is to be erected upon the portion figured a. e. f. g. a. Mr. 
Walker has informed us verbally this is so, but the War 
Office want a record of the statement to file with the papers.** 
To this Walker replied that it was impossible to do so, the 
submission and award having been unconditional, but added 
that if the War Department would refund £450 and include 
the extra small area at Three Anchor Bay free, they could 
retain the portion lettered a. e. f. g. a. at the Amsterdam 
Battery. On December 22nd, the plaintifiTs attorneys again 
wrote to Walker, stating that he had verbally informed 
them that he would not make use for any but railway 
purposes of the Amsterdam Battery land, and that if he 
refused to give such undertaking the position would have to 
be reconsidered. On 23rd December Walker replied that 
he would not give any such undertaking, that the submission 
to arbitration had been unconditional, and the valuation 
based upon the value of the land as building lots. On the 
27th December the plaintifTs attorneys wrote, declining to 
pass transfer unless the undertaking were given* Apparently 
relying on the alleged verbal assurance of Walker that 
only light buildings would be put on this land, transfer was 
passed to the Company on the 17th January, 1891. Hie 
deed recited that "Whereas by Act 23 of 1889 a certain 
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company called the M. & S. Ry, Company was incorporated ^J^^i,. 
for the purpose of constructing and working certain rail- ^^* 
way . . and whereas the said Company was given power to cuyton, n.o., 
expropriate land for making or repairing such railway . . *^^£3^bSm * 
and whereas for the purpose aforesaid the SBid Company ^dTSoto ' 
expropriated certain land at the Amsterdam Battery . . the 
value of the land being submitted to arbitrators, who awarded 
the sum of £1200 as compensation^ now therefore/' the land 
was transferred ^* in full and free property to and on behalf of 
the M. & S. By. Codipany/' and the transferor declared himself 
to t^e ^ entirely dispossessed of and disentitled to the same, 
and that the Company shall henceforth be entitled thereto 
conformably to local custom; iftoreover, promisiug to free 
and warrant the property thus transferred, as also to clear it 
from all incumbrances and hypothecations according to the 
laws respecting the purchase and sale of landed property." 

On January 24th, 1893, an interdict was obtained restrain- 
ing the Company from passing transfer to Walker, and also a 
temporary interdict restraining the transfer to one Philip of 
a portion of the land.* Leave was granted to Walker to 
apply at any time to set the interdict aside. Thereafter 
the Company attempted to transfer part of the land to one 
Cowling, but on August 10th, 1893, they were interdicted 
from doing so.f The plaintiff had consented to the land 
being transferred to Philip, so the interdict on that portion 
was withdrawn. On September 11th, 1893, Walker moved 
to have the interdict granted on 24th January set aside, and 
it was clearly shown then that in November, 1890, before 
transfer was passed, the plaintiffs bad knowledge of the 
agreement between Walker and the Company. On this 
application an order was made | continuing the interdict to 
the 15th November, 1893, to be dissolved on that date, 
unless the respondents (now plaintiffs) succeed in obtaining 
before that date a perpetual interdict against the applicant 
Walker. This action was therefore brought to obtain that 
interdict 

InneSf Q.C, {WMer with him) for the plaintiffs: The 
consideration of this case resolves itself into two parts — 

♦ Fi(ie «^>m, p. 16. f Ficfo, 3 SheiL 264. 

X Vide, 3 Shell. 831. 
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1893. (1) The legal rights of the plainti£f apart from any knowledge 
». " ■ of the docament of the 20th November; 1889, and (2) how 
cuyton, N.O., far the knowledge of it alters his position. The land was 
Metoo^utMi k expropriated ont and out, although the first arrangement was 
^iJiTjoim * ^^^ ^ permissive tenure. The powers of the defendants are 
Walker. defined by Act 23 of 1889, section 6, under which they have 
the powers bestowed on the Commissioners of Beads by Act 
9 of 1858. They had no power to take land otherwise than 
for roads. Subsection (a) of section 6 limits the powers of 
the Company to taking land only thirty feet in width, with 
necessary slopes and approaches, and the land most be taken 
for railway purposes. If they deviated slightly it might be 
said ^' de minimis non eurcU iex," but if an appreciable amount 
is taken beyond that required for the railway, the original 
owner would have some remedy, unless he contracts himself 
out of the statute or waives his rights. This land was taken 
for a special purpose, and should not be used for any other. 
We might tender part of the price and claim back the land. 
A corporation must act within its statutory powers, and here 
we have no loophole, as is sometimes allowed by the English 
law. 8 and 9 Yict c. 18, section 127, only allows land to 
be expropriated for the purposes of the corporation, but if it 
is found that more land has unintentionally been expro- 
priated than was actnally required, surplus land may be sold. 
Act 8 & 9 Vict., c. 20, gives railways power to expropriate 
land for extraordinary purposes, such as sidings, approaches, 
etc., and this shows how strict the law is. It is to enable 
railways to do what they would not otherwise be able to do. 
There is no such provision in our law. The case of MuUiner 
vs. MidUmd By. Co. (11 Ch. Div. 611) is directly in point 
and very strong. Here it was held a mere right of way, and 
not a way of necessity, over a portion of expropriated land 
could not be granted. 

[Db Villiees, C. J. : But in this case you have given a 
clean out and out transfer of the land.] 

I wish first of all to establish the rights of parties before 
transfer was given. Galloway vs. Mayor of London (L. B. 1, 
E. & Ir. App. 34). In the present case there was a special 
agreement before transfer. The letter of the 3rd of May, 
1889, contemplated that only buildings of a light nature 
should be put on this land. This agreement only fails as 
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far as it is inconsistent with the Act/bnt where not incon- 
sistent it holds good. 

[Db Vilmbrs, C.J. : If yon had adhered to fraud or mis- ci»y**«» ^-o- 
representation, and proved either, we could have upset the 
whole contract as far as it was outside Railway purposes.] 

It is not necessary to show fraud, there was a direct 
violation of our rights. Even after the Act had been passed 
the letters seem to have been considered as not abrogated 
by it. Walker wished to put them before the liquidators. 
We are entitled to the inte^ict, as no damages could com- 
pensate us. Green Point MunieipcAUy vs. MetropoUtan cmd 
Svimrbcm BaUway Go. (8 Jata, 61); Lord Ga/rrington vs. 
Wycombe Bailway Go. (L. R. 3 Ch. App. 377) ; and see also, 
Qrem vs. West Gheshire BaUway Go. (L. R. 13 Bq. 44;) 
Storer vs. Great Western BaUway Go. (2 Younge and Coll. 
48), and Baphael vs. Thames Valley BaUway Go. (L. R. 2 Ch. 
App. 147). Whether expropriation has gone through or not, 
we have a right to demand specific performance of our agree- 
ment. Walker's position is the same as the Railway 
Company's. Before the transfer we might have interdicted 
the Company from transferring. 

The second point is, what knowledge the plaintiffs had of 
the agreement. The evidence does not show that they had 
any. Then also the constructive knowledge through their 
attorney is to be discussed. See Tvdor's Leading Eqmty Gases 
(p. 68, Le NSve vs. Le Neve) ; and WyUie vs. Pollen (32 L. J. 
N. S. Ch. 782) ; the knowledge must be acquired in the 
same transaction, and must be material to it, so that it was 
the duty of the agent to communicate. The plea mentions 
the agreement was signed by one of the partners. By Act 
9 of 1858 s. 12, we were bound to give transfer. The Act 
refers to ** purchase," and this is a case of freehold land ; 
option of letting or granting only a servitude seems to apply 
only to the person expropriating. The expropriation is on 
basis of a sale, but for a specific purpose ; the War Depart- 
ment can say they shall only use it under the Act We only 
gave up our rights under the Act. The Railway Company 
cannot acquire it for any other than Railway purposes. 

[De Yilliers, C. J. : But can the person who sold set up 
that defence?] 

Then we get back to the point, have they contracted them- 
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No?». Selves out of the Act ? The whole comes to be a question of 

^»i- intention. MeDoncUd ys. The District Engineer of iheN.E. 

Clayton. N.o. Bodlwatf (7 Juta, 290). Transfers may be rectified between 

^^iSSS^ * parties where they do not show the true intent of Uie parties. 

^djJto" Richards ys. Nash (1 Juta, 312); though I admit in that 

Walker. ^^^^g^ fraud was practically proved. As to rectification of 

transfers, see Pretarius' Executor vs. Burger (3 Bosc. 26, 

and 1878 Buch. 114) ; Jansen vs. Fineham (9 Juta, 289). 

Our rights depend on Act of Parliament as well as Contract, 

and no one can override them. It is a yery important 

question of intention whether Buissinn^ mecmt to give up 

bis rights. Although a clean transfer has been given, the 

defendant has no right to use it for other than Bailway 

purposes. This is hardly a servitude, but it is a restriction 

that could be enforced by anyone who was damnified. The 

War Department had a right under the Act of Parliament 

which they never intended to give up. 

Searle, (SheU with him), for the defendants. The operatiye 
clause of the transfer in contradistinction to the preamble 
says the ground is transferred as " full and free property." 
This is the clause to be looked to. It is further warranted 
free from incumbrance. Under our practice a transfer is a 
solemn judicial act, equivalent to a judgment of this Court, 
and only to be upset on similar grounds. Neither dolus, 
error, nor mePus have been referred to in the declaration, 
the only grounds for upsetting a judgment. Saayman vs. 
Le Orange (1879 Buch. 10). Having abandoned fraud, the 
case is practically given up. Cape of Good Hope Bank vs. 
Fisdier (4 Juta, 368). The actual conveyance is clear and 
distinct. As to intention, see HeaUie vs. The Golonial Govern- 
ment (5 Juta, 353). A private Act of Parliament cannot 
override the practice and rules of the Deeds Registry. 
Lamdma/rk vs. Van der Walt (3 Juta, 300) is in point. 
The preamble to the deed is inoperative, and they are bound 
by the oparative part of it. 

[The Coukt intimated that this was the only point they 
wished to hear argued on behalf of defendants. How far the 
deed of transfer was governed by the Act 23 of 1899.] 

Innes, in reply : No authority has been produced to show 

Digitized by VjOOQIC 



301 

the force of the preamble. It must be considered as em- iws. 
bodied in the deed. » '^i* 

[Clayton, N.O., 
vi. 

De Villibbs, C.J. : The case has been very ably and ^^IJ^^^^'^ * 
elaborately argued on behalf of the plaintiff, as representing ^^*"jyP' • 
the Secretary of State for War, but the decision of the real Waiker. 
issues raised by the pleadings must after all depend upon 
the effect which the law of this Colony gives to a transfer of 
land by duly registered deed, and upon the proper con- 
struction of the particular transfer deed passed by the 
Commanding Royal Engineer in the defendant Company's 
favour. The declaration asks for an interdict restraining 
the Company from transferring a portion of the land com- 
prised in the transfer deed to the defendant Walker, and for 
a rectification of the deed by inserting a clause to limit the 
use which the Company can make of the land thus transferred. 
In support of these claims the plaintiff relies upon certain 
agreements between the plaintiff's predecessor in office and 
the promoters of the Company limiting the use which the 
Company could make of the land, and upon the fact that an 
agreement had in November 1889 been made between the 
Company and Walker, that the former should acquire as 
much land as could be acquired under the Act which 
authorised the construction of the Company's Railway, and 
should transfer to the latter, who was the contractor for the 
construction of the Railway, all land not actually to be used 
for railway purposes by the Company. The declaration, as 
originally filed, alleged that this agreement was a fraudulent 
one, but the charge was subsequently withdrawn, and the 
declaration amended accordingly. The plea, while not 
admitting the agreements as alleged for limiting the 
Company's use of the land, avers that any previous arrange- 
ments between the Commanding Royal Engineer were put 
an end to by the subsequent negotiations which resulted in 
the transfer of the land to the Company. As to the agreement 
between the Company and Walker, the plea, while not 
admitting that the particular land now in question had been 
acquired with the view of being transferred to Walker, 
alleges that during all the negotiations the Commanding 
Royal Engineer had notice of the agreement^ and that the 
transfer was passed with his full knowledge that the Company 

Vol.. X.— Paet III. Z 
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i8»s. intended to avail itself of all the riffhts which an un- 

How. 20. , '^ 

" ^ ^' conditional transfer would confer on it 
<^y*<^N-^'» At the outset it must be made perfectly clear that the 
^'^fi^Sn * question does not arise in the present case whether the 
^dTjoto' particular land in question was exprkpriated with the 
waikpr. ^yj^ ji^ object of being used for other than railway pur- 
poses. It has beeu proved that the agreement between 
the Company and Walker was never concealed from the 
plaintiff's predecessor, and that it was well known to his 
duly appointed agent long before transfer was passed, if not 
before the negotiations for arbitration commenced. It is 
not for the Court now to say whether such knowledge rebuts 
the prima facie proof of fraud, because the charge of fraud 
has been withdrawn. When the first application for an 
interdict restraining transfer to Walker was made, the Court 
was informed that the land had been acquired in pursuance 
of the agreement, and that this agreement had been con- 
cealed from the plaintiff's predecessor. The Court therefore 
had no difiSculty in granting the interdict, but gave leave to 
Walker to move to set it aside. A motion to that effect 
was subsequently made, when the Court ordered the inter- 
dict to continue until a certain date, but to be discharged in 
case the plaintiff should not by that date have obtained a 
perpetual interdict. The main object of the present action 
is to obtain such an interdict, and for the purpose of our 
decision we must assume that the land now in question was 
in the first instance hon& fide required for railway purposes, 
that before transfer the Company ascertained that the land 
was not so required, and that the War Department insisted 
upon payment of the price, and passed transfer with the fiill 
knowledge that the land was no longer required for such 
purposes, but was intended to be transferred to Walker. 

What effect, then, does our law give to a duly registered 
transfer of land ? The registration is a judicial act by virtue 
of which the full ownership passes from the transferor to the 
transferee. No servitude, incumbrance, or other restriction 
upon the full ownership can be imposed without registration 
thereof in the Deeds Office and indorsement upon the regis- 
tered deed. So long as a clean transfer stands registered 
the transferee enjoys the full rights of ownership, subject 
only to such exceptional rights as might be acquired by a 
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lessee on a short lease, or by prescription, and to such tacit j^'^o 
hypothecations as are recognised by law. But no prior » " - 
agreement between the transferor and transferee can be set cuyt<^N.o., 
up to control the effect of the transfer, for the deed, when ^^^^m * 
completed by the judicial act of registration, is regarded as ^d5o^*' 
embodying the final agreement between the parties. K the w»iker. 
transfer has been induced by the fraud of one of the parties 
the Court may, by way of restitutio in integrum, set it aside 
altogether. So the Court may, under certain circumstances, 
set it aside, or, if need be, vary it on the ground of jmtus 
error. If the transferor or his agent has made a mistake by 
omitting to insert the terms of the original agreement, the 
transferee, if he has not accepted the deed under circum- 
stances showing consent to a departure from such agreement, 
is entitled to claim a rectification of the deed. In Saay- 
man vs. Le Ora/nge (Buch. 1879, p. 10) a transfer deed which, 
by mistake of the transferor, varied from the terms of the 
deed of sale of the land, was ordered to be rectified at the 
suit of the transferee more than forty years after transfer, 
upon clear proof that the occupation had always been in 
terms of the deed of sale and not of the transfer deed, and 
that the mistake had only been discovered within the period 
of prescription. In Biehards vs. Nash (1 Juta 312) the 
transferor of a portion of his land omitted to register on the 
title-deed of his remaining extent a right of way which he 
had agreed to give to the transferee and his assigns, and it 
was held that the transferee was entitled, even as against a 
purchaser of the remaining extent with notice of the agree- 
ment, to have the right of way registered upon the title- 
deeds of such remaining extent. No case has, to my know- 
ledge, arisen in which the Court has ordered a rectification 
at the suit of the transferor, but cases might be conceived in 
which he would be entitled to relief If, for instance, the 
agreement was for the sale of Whiteacre, but, through the 
transferor's own mistake, Blackacre was transferred, there 
would be no reason in law, subject, of course, to the rights 
of subsequent honafde purchasers, why the transferor should 
not be relieved. It would be different if the transferee 
believed, and was justified in his belief by the terms of his 
Tigreement, that Blackacre had been sold. In Heatlie vs. 
Colomal Government (5 Juta 353) the Government had sold 
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and granted certain land upon wliich a house stood, and the 
purchaser had paid the price and received the grant in the 
ciaytOT,N.o.. beh'ef that the house was sold with the land, and it was held 
that the Government could not afterwards claim a rectifica- 
tion of the grant by excluding the house, on the ground 
that at the time of the sale the Government intended to 
retain the house for railway purposes. Upon analogous 
principles it is clear that, in the absence of fraud, a trans- 
feror is not entitled to relief who has passed a transfer 
departing from the terms of the original agreement between 
the parties with the full knowledge that the transferee 
insists upon such departure and will not pay the price or 
accept transfer upon any other terms. In such a case the 
transferor could not afterwards set up his ignorance of the 
true legal effect of the transfer, for the transferee is entitled 
to say that, as he laboured under no such mistake, he is 
entitled to the full legal benefit conveyed by the transfer. 

The next question then arises whether there is anything 
in the transfer to the Company which limits its rights of 
ownership. The transferor " cedes and transfers the land in 
full and free property to the Company, and declares him- 
self to be entirely dispossessed of and disentitled to the 
same, and that the Company shall henceforth be entitled 
thereto conformably to local custom ; moreover, promising 
to free and warrant the property thus transferred, as also to 
clear it from all encumbrances and hypothecations according 
to the laws respecting the purchase and sale of landed 
property." It is contended for the plaintiff that, inasmuch 
as the recital refers to Act 28 of 1889 as empowering the 
Company to expropriate land ** for railway purposes," the 
rights of the Company to land so expropriated must be 
limited to such purposes. But the recital can only control 
the operative part of the deed if the operative part is doubt- 
ful in its meaning. No words can be less ambiguous than 
those employed to transfer the land to the Company. Not 
only is no servitude or other limitation imposed, but the 
transferor promises to clear the land from all encumbrances 
according to the laws respecting the purchase and sale of 
landed property. Under the operative part of the deed the 
transferor would have been legaUy bound, in case the pro- 
perty was already subject to a servitude linuting his own use 
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to cjertain specific purposes, to clear the land of the servitude "93. ■ 
or pay damages for breach of his warranty. The recital » 2 ^- 
cannot, therefore, be held to impose servitudes which are ciayton, n.o.. 
excluded by such clear language used in the operative part ^®^^ban * 
But^ assuming that the recital may be allowed to have that ^djohn " 
efiTect, does the recital itself clearly show that full rights of waiker. 
ownership were not intended to be conferred on the Com- 
pany as against the transferor? The Act to which the 
recital refers contemplates, it is true, that land shall only be 
expropriated for railway purposes, but it is silent as to what 
is to become of land which, after being expropriated for 
railway purposes, is foimd not to be required for such pur- 
poses. Does such land revert to the former owner even if 
he has received the full price for it, or may the Company, 
after paying for it and receiving transfer, treat the land as 
its own? The English Acts of Parliament which make 
special provisions for such cases, and the English decisions 
founded upon those Acts, cannot guide the Court in answer- 
ing these questions. The 6th section of the Act enacts that 
"all and singular the powers which are by the Public Roads 
Act, No, 9 of 1858, bestowed upon the Commissioners of 
Beads in regard to taking and acquiring lands and materials 
necessary for the making or repairing of any such main 
road as in the said Act is mentioned, or of any works in 
connection therewith, are hereby bestowed upon the directors 
(of the Company) precisely os if the said powers were, 
mutatis mutcmdisy herein again set forth, and as if the said 
railway were a public road," The proviso to the section 
defines the area to be expropriated, but does not otherwise 
limit the directors' rights. The 12th section of Act No. 9 
of 1858 enacts that if any such commissioner of roads should 
require to take or use any land for road purposes, he may 
treat and agree with the owner " for the purchase or hire, as 
the case may be, of any such lands . • . and may enter into 
any contract relative to the obtaining of such land . . . upon 
such terms and conditions as he should judge expedient.'' 
If they do not agree upon " the purchase-money, hire, or 
other recompense," then the commissioner is to make an 
offer in writing of the amount which he is willing to give, 
and if the offer is not accepted, then he may ask for the 
name of the owner's arbitrator, and upon receiving the name 
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of the person so selected, he must nominate a second arbi- 
trator and cause a deed of submission to be prepared ^^ which 
GUyton, N.o.> ghall clcarly set forth the matter to be determined by such 
arbitrators,** It is dear then that a hire or any other lawful 
contract for acquiring the land is permitted, and that it is 
not necessary, for the purposes of expropriation, that there 
should be a sale of the land. But if the compensation is 
awarded upon the basis of a sale the commissioner becomes 
a purchaser of the land with all the rights of a purchaser. 
In Landmark vs. Van der Wait (3 Juta 300) this CJourt 
held that after the Government had, under similar powers, 
expropriated certain land for railway purposes, the former 
owner could not restrain the use of the land for trading 
purposes by persons who had received authority from 
Government so to use it. The transfer deed in the present 
case, prepared and registered by the conveyancer appointed 
by the War Department, recognises the transaction as a 
sale, and does not, even if controlled by the recital, restrict 
the rights of the purchaser, after payment of the full price, 
to a mere user of the land for railway purposes. 

It follows that, in our opinion, the plaintiff is not entitled 
to succeed in this action. On the 25th of July, 1890, Uie 
plaintiff's predecessor informed the Company that he had 
placed the subject of the arbitration and other matters in 
connection with the passage of the railway through War 
Department grounds in the hands of Messrs. Yan Zyl and 
Buissinn6, Attorneys at Law, and on the same day the 
attorneys wrote to the Company asking what compensation 
the Company was prepared to pay. On the 29th of July, 
the Company wrote in answer that Mr. Walker, to whom the 
Company's powers under the Act had been transferred, was 
prepared to purchase the land upon a perpetual quit-rent 
lease, at the price of £30 per annum, with the option of 
redemption at twenty years' purchase. The offer was not 
accepted, but arbitrators were appointed and a deed of 
submission signed by the parties for the assessment of the 
compensation to be paid upon the basis of a sale. The 
amount was assessed at £1200, and on the 9th of October 
the attorneys demanded payment of the money. On the 
15th, a pressing request for settlement was again made by 
the attorneys with the intimation that they had the papers 
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to pass transfer on payment of the compensation. Further i^JJ?^. 
pressing letters were sent, and on the 27th the Company was ** ^ ' 
informed that nnless the sum awarded was paid on the cuytwa.N.o., 
following day a writ of execution would be issued. The ^t^San * 
money was thereupon paid upon the attorneys undertaking ^JK^ * 
" to hold this amount until such time as the Commanding talker. 
Boyal Engineer shall pass transfer of the property.*' On the 
28th of November the attorneys wrote to Mr. Walker that 
tbey were preparing the transfer to the Company, and that 
as they did not understand the agreement between him and 
the Company to vest the land in him " there must clearly be 
two transfers, one from the War Department to the Bailway 
Company and another from the Company to you." In a 
postscript the writer adds: ^^It is a question whether the 
Company can expropriate any land not actually to be used 
by them, and if any portion of the land is not used by the 
Bailway eventually it might be objected to." The evidence 
shows that by this time, if not before the money had been 
paid to the attorneys, they, as well as the Company, knew that 
the land would not be required for railway purposes. It also 
shows that the Company would have preferred to keep the 
money rather than have the land, but the attorneys insisted 
upon having the money, and after they had received it they 
never offered to return the money instead of passing transfer 
to the Company. On the 18th of December the attorneys 
wrote to the Company stating that they were endeavouring 
" to induce the Government to forego transfer duty on the 
transfer by the Company to Mr. Walker," and asking for a 
statement in writing that the station was to be erected on a 
certain portion figured a. e. f. g. a. on the diagram. Walker 
promptly replied that it was impossible to give the under- 
taking, but that if the War Department was prepared to 
refund £450 of the amount paid and include another small 
extra area required at Three Anchor Bay free, arrangements 
might be made to allow the War Department to retain 
a. e. £ g. a. at Amsterdam Battery. This proposal seems to 
have been reasonable enough, for the portion so figured 
comprised the land originally destined but no longer required 
for a railway station, and the extra area at Three Anchor 
Bay is admitted to be an insignificant strip of land. The 
reply was that the proposal could not be entertained for a 
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moment, and that the position w6uld have to be reconsidered 
unless Walker gave the previously required undertaking in 
writing. In the same letter Walker is reminded that he had 
informed the writer that he would not make use of the land 
expropriated for other than railway purposes. On the 
following day (23rd December) Walker wrote in reply 
denying that he had given such a promise and reminding 
the attorneys that they had prepared the agreement between 
him and the Company. Further correspondence ensued, in 
the course of which the attorneys denied the right of the 
Company to transfer the land to Walker, and gave notice 
that unless an assurance were forthwith given by the 
Company and Walker that the land would not be used for 
other than railway purposes an interdict would be applied 
for. No such assurance was given, and instead of an interdict 
being applied for transfer was passed in favour of the 
Company on the 17th of January, 1891. After transfer had 
been passed, viz. on the 29th of January, the attorneys sent 
to the Company the diagrams of the property which the 
Company proposed to transfer to Walker, and in the letter 
enclosing the diagrams they warn the Company against 
using the land for other than railway purposes. And now, 
nearly three and a half years after transfer, the plaintiff 
without alleging &aud, duress or mistake, but relying upon 
agreements alleged to have been made before the deed of 
submission was executed but not therein referred to, seeks to 
restrain the transfer to Walker and to rectify the transfer to 
the Company by inserting a servitude in favour of War 
Department property, Mr. Buissinn6, to whom the Company 
was referred by the War Department, is an attorney and 
conveyancer of long standing and experience, and he surely 
ought to have known that, if the agreements were still in 
force, they ought to have been mentioned in the deed of 
submission, or, if not so mentioned, that the proper time for 
inserting their terms into the transfer deed was before final 
registration. If he was not bound to pass a clean transfer, 
the whole matter was in his hands, and he could have refused 
to pass a transfer without conditions, or when he knew that 
the land would not be required for railway purposes, he 
might have tendered back the compensation money and 
refused transfer altogether. His reason for refusing is that 



Digitized by VjOOQIC 



309 

he thought that the terms of the Act, as recited in the deed, 
protected his client^ and that he wished to ayoid litigation. 
But the correspondence shows that be knew that the Company 
would place a different construction upon the deed and 
would claim the right to deal with the land as they pleased 
after transfer. The plaintiff does not even now tender any 
portion of the price which was paid by the Company and 
which the Company would not have paid for a transfer with 
limited rights. The argument that the alienation of the 
land for other than railway purposes would interfere with 
the military defences of the town cannot affect the legal 
rights of the defendants, especially when it is borne in mind 
that by Act 3 of 1887, the Governor has the power of 
expropriating land for defence purposes upon payment of 
compensation to be determined by arbitration. 

Under ordinary circumstances the result would be that 
there must be judgment for the defendants, but seeing that 
the plaintiff might possibly be entitled to relief if his 
action were brought in a different form and founded upon 
additional facts, the Court will grant absolution from the 
instance, but the costs must be paid by the plaintiff. 
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Buchanan and XJpington, JJ., concurred. 

fPIaintiirs Attorneys, Yah Ztl & Bunsnnrt. "] 
LDefendantBr Attomej^B, Wessels k Standen. J 



Sntdees v8. Theron. 

Sentence and Conviction — Appeal — Magistrate's Court Acts — 

Potmd Act — Attomey-Oeneral — Notice of Appeal — Public 

Prosecution — Private Prosecution — Costs. 

In every case of appeal against a conviction a/nd sentence of a 
Magistrate's Court, the provisions of the ith section of Act 
No. 21 of 1876 must he complied with, a/nd if the appeal is 
not prosecuted within forty-one days after the giving of 
notice the right of appeal ceases. 

An appeal against a conviction amd sentence for a contra/vention 
of {he ZQth section of the Pounds Act (No, 15 of 1892) 
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fdJh iviihin the provmons of Act No. 21 of 1876, 
seetion^ 

NotuHthstanddng the provmona of Act 21 of 1876, the praetiee 
of giving noHee of appeal, and of the grounds of euch 
appeal, to the Attomey-Oeneraly as Public Prosecutor, 
should be continued in cases where the prosecution has been 
at the suit of the Crown. 

In eases of pMio prosecution a Magistrate's Court cannot 
awa/rd costs either to or against the accused, and on appeal 
in, such cases it is not the practice of the Supreme Court 
to award costs. 

In cases of private prosecution a Magistrate's Court can- 
not award costs except where specially authorised thereto, 
{as for instance, under the 74fA irule of the Magistral's 
Court Act, 1856)9 but on appeal in aU such cases the 
Supreme Court may award costs to the successful party. 

1M3. Appeal from a decision of the Resident Magistrate of 

-^ * Sutherland, by which appellant was fonnd guilty of contra- 
T^n- ' vening Act 15 of 1892, s. 30, and sentenced to pay a fine of 
£3, and to pay the costs of the prosecution. 

The appellant had been summoned to " answer the judg- 
ment of the Court upon the complaint and information of 
J. W. F. Theron, that the said Snyders is guilty of contra- 
vening s. 30 of Act 15 of 1892 in that he did ... by 
violent and forcible means release and rescue . . . certain 
800 sheep and goats, which stock were at the time in the 
custody and lawfully seized by the said Theron for the law- 
ful purpose of being impounded/' The summons was 
headed " To the Messenger of the Court — You are hereby 
required and directed in her Majesty's name to summon 
Lucas Snyders, etc." 

The case was heard on the 4th of September, 1893. 
When it appeared that Theron had taken certain small stock 
of Snyders intending to impound them for trespassing, but 
on the way to the pound Snyders rescued them from Theron's 
servants. Appellant was found '* guilty " and sentenced as 
above. He now wished to appeal. 

On the 7th of September notice of appeal was given. 

On the 19th of October notice was given to Theron that 
the appeal would be heard on 23rd November. No notice 
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of the date of hearing had been given to the Attorney- 
General, nor of the grounds on which the appeal was based. 

Oiddiff appeared for the Crown, and objected to the 
appeal being heard. There had been no notice of appeal 
given to the Attorney-General under Act 20 of 1856, s. 49. 
Under Act 21 of 1876, s. 4, the appeal must be prosecuted 
within forty-one days. This has not been done, and the 
sentence is now finaL 

Searhf for appellant. These rules were never intended to 
apply to a ease of this kind. The Crown has really nothing 
to do with this case. The appellant was summoned by 
Theron. It is quite a private matter between them. Visagie 
vs. Booysen (1869 Buch. 317.) We treat it as a purely civil 
case, and the Attorney-General has no interest in it. The 
case quoted was a similar case, and was treated as a civil ona 
F(mchee vs. Ncmdi (5 E. D. C. 193) was another case of the 
same description. See also Vwn der Westhuysen vs. Square 
and Grouse (Buch. 1879. 13). The summons shows this to 
have been a purely private prosecution. 

Chrahamy for Theron. The accused is barred from ap- 
pealing, forty-one days having elapsed since the trial. 

Searle, in reply. These sections do not apply. These 
cases have always been treated as civil cases. 

De Yilliebs, C. J. : The real questions at issue have been 
reduced to this : is the case a civil or a criminal one ? I am 
clearly of opinion that it is a criminal case. The charge 
against the appellant was that he had rescued animals law- 
fully seized for the purpose of being impounded. The 30th 
section of Act 15 of 1892 designates such an act as an ^* of- 
fence," and imposes a *' penalty " of not exceeding ten pounds 
for each such offence. The 79th section enacts that a sentence 
of imprisonment with or without hard labour for two months 
may be imposed in case the penalty be not paid. The 4th 
section of Act 21 of 1876 gives a right of appeal to any 
person convicted by the judgment of any Court of Besident 
Magistrate and sentenced to the payment of any fine, but 
provides that such appeal shall be prosecuted within forty- 
one days after giving notice of appeal, and, if not so prose- 
cuted, such conviction and sentence shall become final, and 
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1893. that it shall not be competent thereafter to bring the same 
before any superior Court either by appeal or review. No 
words ran be clearer or stronger than these. The appellant 
was convicted of a contravention of the 30th section of Act 15 
of 1892, and he has been sentenced to pay a fine of three 
pounds. He did not prosecute his appeal within the time 
fixedy and it is no longer competent for him to bring the case 
before this Court in appeal. 

An important question has been raised whether in cases of 
appeal under the Act of 1876, notice of such appeal, and of 
the grounds on which it is founded, should be given to the 
Attomey-Greneral. The first section of that Act repeals so 
much of Act 20 of 1856 as is repugnant to or inconsistent 
with any of the provisions of the Act of 1876. The 49th 
section of the Act of 1856 enabled the attorney of a person 
convicted in a case falling within the class provided by the 
47th section to set down the case for argument before the 
Supreme Court Without such a provision it would have 
been impossible to appeal to the Supreme Court in any 
criminal case, seeing that the 42nd section gave the Magis- 
trates jurisdiction in criminal cases *' without appeal or 
review." But the 4th section of the Act of 1876, by ex- 
punging the words " without appeal or review,** and laying 
down a definite mode of procedure in cases of appeal, must 
be taken to have superseded the mode of procedure directed 
to be taken on behalf of the convicted person by the 49th 
section of the Act of 1856. It does not follow that when 
the prosecution has been at the suit of the Crown an appeal 
should be allowed without notice to the Attomey-Greneral. 
As the Public Prosecutor, he must be considered as officially 
concerned in every public prosecution, and, quite indepen- 
dently of any express statutory provisions, ought to have an 
opportunity of being heard in opposition to such appeals. 
We are of opinion, therefore, that the practice of giving the 
Attorney-General notice of appeal and of the grounds of 
appeal should be continued in cases of appeal against any 
conviction in a criminal case at the suit of the Crown. 

In regard to the case of Visagie vs. Boot/sen (Buch. 1869, 
p. 316), which has been cited in support of the view that 
this is a civil and not a criminal case, I must make two 
remarks. The first is that that case was decided under the 
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The second remark is that the arguments of couDsel on both 
sides in that case were based upon the assumption that it 
ought to be regarded as a civil case, and the question was 
not raised for the decision of the Court whether it should be 
otherwise regarded. Both the Ordinance and the present 
Act award the amount of any fine imposed thereunder to the 
person proceeding for the same, but the Ordinance made no 
provision for the payment by the accused of the costs in- 
curred by a successful prosecutor, whereas the present Act 
does. In the later case of Visagie vs. Booysen (2 Koscoe 48) 
it was held that the Magistrate could not order the accused 
to pay the costs, inasmuch as the proceeding was a criminal 
one. The costs of appeal, however, were allowed to the 
respondent, although the Ordinance does not provide for the 
payment of such costs. Since that time it has not been 
unusual in appeals or reviews against convictions in private 
prosecutions to allow the successful party his costs in appeal. 
In public prosecutions a different practice has prevailed 
{Cornell vs. The Queen, 1 Juta 46). I may add that under 
the 78th section of the present Pound Act (No. 15 of 1892) 
the Court may order the costs of appeal to be paid either by 
the person proceeding for the recovery of the penalty, or 
by the accused person, " the costs to be such as would be 
allowed if the proceedings were in the nature of a civil 
action." These words would seem to support the view that 
in other respects the proceedings are to be regarded as 
criminal. 

Buchanan and Upington, J J., concurred. 

f Appellant's Attorneys, Tredgold, McImttiie & Bisset.I 
B«q>oiident'8 Attorneys, Van Ztl & Buissumi.] J 
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CJONTAT VS. CoNTAT'S TbUSTBE. 

Insolvency — Proof of Debt — Fine — AUemaHve of Imprieon- 
ment — Insolvent's locus standi — Diamond Trade Act, 1882 
— Execution of Sentence for Payment of Fine — Judge's 
Warra/ni— Ordinance No. 6 of 1839. 

In case of the insolvency of a person who has been convicted of 
an fence and sentenced to pay a fine without an imme- 
diate dltemative of imprisonmnent or a subsequent special 
commitment by virtue of Ordinance 6 of 1839, the person 
in whose favour the penalty has been imposed is entitled 
to prove the ammmt of the fine in competition with the 
other creditors of the insolvent. 

The insolvent has no locus standi /or the purpose of expunging 
the proof if the only question ta whether the person who 
has obtained a judgment for the penalty is entiUed to 
compete with the other creditors. 

The b&th and 57th sections of the Diamond Trade Act, 1882, 
were intended to provide speedy means for the execution 
of a sentence for payment of fines inflicted under the Act, 
and not to deprive the Oovemment of its right by other 
means to recover the balance of the fine, if sufficient has 
not been levied under the judges warrant. 

Where the sentence imposing the fme gives an alternative of 
imprisonment on " non^yment '* of the fine, the accused 
may, in the absence of express provision to the contrary, 
prevent the execution of the judgment for the amount of 
thejme, by electing to serve his full term of imprisonment. 

18W. Application to have a certain proof of debt expunged, 

»/a i. which had been proved in the insolvent estate of the 

<^^7- appUcant. 

TnijtoeMd The petition set forth that in March, 1888, the petitioner 
was convicted before the Special Court at Kimberley of con- 
travening Act 48 of 1882, s. 3 (the ** Diamond Trade " Act), 
and was adjudged to forfeit a penalty of £1000. Tinder the 
provisions of section 56 of the said Act a warrant of execution 
was issued, and under that writ an amount of £124 17s. 4d. 
was levied and paid to the Clerk of the Special Court 
Thereafter the petitioner's estate was sequestrated, and the 
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Colonial Gtoyemment proved against the estate for the nSJIm. 
balance of the flnadue, viz,, the sum of £875 2«. 8d. The iJ*- 
total claims amounted to £1467 4«. Objection was lodged ^^5* 
by the insolvent against admitting the proof of this amoimt, tSeA^rw 
but it was admitted, brought up in the liquidation account, g«m«l 
and a sum awarded pro rata with the other claims. The 
petitioner contended that this claim was not admissible 
against his estate, and prayed that it might be expunged. 

Searhf for the applicant : The point is whether proof of 
debt can be allowed in such a case as this when Act 48 of 
1882, s. 56, has already been followed and complied with ? 
The legislature has laid down a specific remedy and penalty, 
and there cannot be any Common Law rights outside the 
statute. The penalty is prescribed in Act 48 of 1882, s. 4, 
and a form of recovery is laid down in section 56. They 
cannot now go back to the ordinary means of recovery, and 
a common law action would not lie : UnderhUl vs. EUieombe 
(McCl. & Y. 450) ; Stevens vs. Evana (2 Burr. 1152). The 
point also arose incidentally ia L. & B. Bailway Co. vs. 
Waison (4 C. P. Div. 118). See also the Eailway Act, 8 & 9 
Vict. c. 20, ss. 145, 151, and 13 Geo. III. c. 78, s. 34. This 
seems to be the whole policy of the law. If any further 
remedy had been intended it would have been set out in 
section 4. A penalty cannot be considered a debt in the 
ordinary acceptation of the term. 

The Attomey-Qeneral, for the respondent: Nothing has 
happened to discharge this debt. The method of recovery 
prescribed is only an additional remedy, a new and speedy 
method, but does not abrogate the Common Law procedure. 
Creditors would otherwise get the benefit of ill-gotten gains. 
The Crown has got a judgment, and it is now as much a debt 
as if the money had been actually advanced. The creditors' 
position is no better whether there is an insolvency or not 
If the remedy had not been provided it would have been 
optional on the prisoner to pay or undergo sentence. The 
remedy provided in section 56 is additional. Even before 
the Act the Crown could have proved. It is urged that the 
creditors will be punished, but in every criminal case some- 
one besides the prisoner suffers. The only question is, is it 
a debt or not? There is clearly a judgment against the 
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insolyent^ and as such it ranks as a debt, though a special 
procedure for its recovery is laid down. Under Ord. 6 of 
1839 it appears that the Crown could prove in insolvency 
for the amount of a fine. In the cases quoted there was no 
judgment ; bere we start with a judgment, and unless it is 
clearly showu that the Legislature never intended that such 
should be provable, we must succeed. 

Btieha/rum, for the trustee, only appeared to oppose costs 
being granted against him, but submitted to the judgment 
of the Court generally. 

Searh, in reply : Evidence can always be taken to find 
out what a man's means are. This is not a debt, but a 
punishment. 

De Villiers, C.J. : This case raises for the first time the 
important question whether, in case of the insolvency of a 
person who has been convicted of an offence and sentenced 
to pay a fine without an immediate alternative of imprison- 
ment or a subsequent special commitment under Ordinance 
6 of 1839, the person in whose favour the fibae has been 
imposed is entitled to prove the amount in competition ¥rith 
the other creditors of the insolvent 

The first observation I would make is that the applicant, 
who is the insolvent himself, appears to me to have no locu$ 
standi for the purpose of expunging the proof of debt made 
by the Government against his estate. He would, of course, 
be entitled to object to the proof of any claim which could 
not be enforced against himself if he were solvent^ but 
where a valid claim against himself exists he is not the 
person to object to the Gt)vemment competing with his 
creditors. In the present case the Government, even if not 
at liberty to compete with the creditors, would clearly be 
entitled to satisfaction of the fine out of any balaaoe 
remaining after payment of the creditors. Only a small 
portion of the fine has been paid, and the insolvent has not 
undergone imprisonment or been sentenced to imprisonment 
on non-payment of the fine. 

I prefer, however, not to decide the case on any technical 
ground lest the creditors of the applicant should be led to 
believe that they have a good ground for expunging the 
proof on its merits. It is certainly a hardship on them that 
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the insolveut's offence should diminish the fund out of which „^^*\ 

Nov. 23. 

their debts are payable, but the same remark would apply *» ^ - 
to other claims where the right of proof is unquestionable. ^oSntot?" 
An assault, for instance, committed by him before his tJJ^^p'Sy. 
insolvency would give rise to a civil action as well as to a G«n«ai- 
criminal prosecution, and any damages given in such civil 
action would undoubtedly be provable agaiust his estate. 
The cases cited from the English Beports have no applica- 
tion to a case like the present. In none of them had a 
judgment for the payment of a penalty been given by a 
competent Court. In Stevens vs. Evans (2 Burr. 1152), 
upon which the other cases cited were founded, it was laid 
down by Denison, J., that upon a new statute which pre- 
scribes a particular remedy no remedy can be taken but that 
prescribed by the particular statute. In the present case 
the fine of £1000 was imposed on the applicant for a 
contravention of the 3rd section of the Diamond Trade 
Act, 1882. There was no alternative sentence of imprison- 
ment on non-payment of the fine, nor could there be a special 
commitment under Ordinance No. 2 of 1889. The 56th 
section of the Act of 1882 enacts that ''all fines and 
penalties under the provisions of this Act shall be levied by 
warrant under the hand of the judge presiding in the Special 
Court .... upon all property belonging to the prisoner at 
the time of his arrest," and the 57th section forbids any 
person arrested from alienating any property until the fine, 
if any should be imposed, is paid or recovered. These 
sections provided a speedy means of enforcing execution of a 
sentence for payment of a fine, but they were not intended 
to deprive the Government of its right by other means to 
recover the balance of the fine if sufficient has not been 
levied under the judge's warrant. A fine is one of the 
remedies provided by the Act for a contravention of the 
3rd section, and when a sentence imposing such a fine has 
been lawfully passed all lawful means of enforcing it remain 
open to the Government as judgment creditor. Among 
those lawful means is that of proving the amount of the 
fine upon the judgment debtor's insolvent estate. 

Another question intimately connected with the case has 
been raised, during the argument, upon which it would be 
well for this Court to express its opinion. The question was 
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whetlier in case the Special Court had imposed an alternatiye 
sentence of imprisonment under the 4th section of the Act, 
on non-payment of the fine, the prisoner would have pre- 
vented the present proof of debt by electing to go to prison. 
There can, I think, be no doubt that in such a case his 
imprisonment, upon non-payment of the fine, would have 
had the effect of discharging the debt. The accused would, 
in the absence of express provision to the contrary, have had 
the option either to pay the fine or serve his full period of 
imprisonment without payment of any part of the fine. But 
no such option was given to him in the present case, and the 
right of the Government to recover payment of the fine by 
such means as the law affords must be admitted. The claim 
has been proved as a concurrent and not as a preferent one, 
and the application for expunging it must be dismissed with 
costs. 



Buchanan and Upington, JJ., concurred. 

pAppUxsant's Attorneys, Fairbridoe & Arderne. ~| 
I Respondent's Attomem J. & H. Beio & Nephew. I 
L Attorney for the Tnutoe, Qus TroIiLIP. J 



Johnson vs. MoIntybe. 

Marriage — Spedal Licence — Father^ and Mother* s Consent — 

Minor — FroAid — False BepreserUation — Decree 

Annulling Marriage. 

The defendant, in collusion with the mother of a minor ehUdj 
fourteen years old^ obtained from a Resident MagistraJte 
a special licence to marry her, without production of the 
father* s consent, by msa/ns of a false representation thai 
she UHXS the child of a deceased ma,n. The father was not 
aware of the marriage vmlil soms weeks after it had been 
solemnized by a clergyman upon production of the licence^ 
and as soonas he discovered it he applied for and cbtained 
an interdict restraining the husband from having access 
to the child pending an action to set aside the marriage. 
Held, in a/n action brought for this purpose, that as 
tlie marriage uxis by special licence no preswnption of 
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notice to the father existed, amd that, hy reason of the ^^^^ 
fraud perpetrated upon him, he was entitled to have the j^j^" ^, 
marriage set aside as rmll and void. Mcintyre. 

This was an action brought by Niel Johnson, in his capacity 
as father and natural guardian of his minor daughter Lily 
Maud May Johnson, against David James Mcintyre, to 
declare a certain marriage entered into between the defendant 
and the plaintifiTs minor daughter Lily null and void. 

Originally the summons and plaintifiTs declaration were 
issued in the name of " Lily Maud May Johnson, assisted by 
her Father," but at the trial of the suit the record was 
amended as above, making the father, in his capacity as 
natural guardian of his minor daughter, the plaintifiT. The 
plaintifiTs declaration set forth that plaintifiT was the minor 
daughter, fourteen years of age, of Niel Johnson, and was by 
him assisted ; that defendant was a lighthouse keeper ; 
that on the 9th September, 1893, a ceremony of marriage 
was performed between the plaintifiT and defendant at Cape 
Town ; that at the time the ceremony was performed she 
had no wish or desire to marry the said defendant, and that 
she was ignorant of the meaning and efiTects of the said 
ceremony, and was induced to consent to take part therein 
by the fraud, deceit and duress of defendant and one Eliza- 
beth Johnson, the mother of the plaintifiT, and the said 
ceremony was. performed without the knowledge and consent 
of the said Niel Johnson, the father of the plaintifiT; that by 
reason of such fraud, deceit and duress, the reputed marriage 
is wholly null and void ah imtio, and should be so declared 
by order of Court. 

Defendant in his plea admitted that plaintifiT was the 
minor daughter of Niel Johnson, but stated she was more 
than fourteen years old ; he admitted the marriage, but 
denied that he practised any fraud or duress upon 
plaintifiT, and stated that she desired to be married to him 
on and before the 9th September, 1893, and that she fully 
understood she was being married to him on that day. He 
admitted that the marriage was performed without the 
knowledge and consent of the said Niel Johnson, but said 
that he did not know such consent was necessary, as he was 
informed by the said Elizabeth Johnson that Niel Johnson 
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voV% ^^ ^^^ plaintiff*8 father, and that he believed the said 
johMonw. statement, and that the said Niel Johnson and the said 

Mcintyie. Elizabeth Johnson were to his knowledge at the said date 
living apart, although under one roof. 

From the evidence adduced at the trial it appeared that 
the defendant had been assistant lighthouse keeper at 
Green Point, under Niel Johnson, but was now in charge at 
Dassen Island. Niel Johnson and his wife did not cohabit, 
though residing in the same house, as they had had differ- 
ences. Johnson merely saw her at meals, and off and on. 
The defendant stated he had grown attached to the girl, who 
was just over foui-teen years of age, and really wished to 
marry her. He had been previously married, but obtained 
a divorce from his wife. He stated that the girl seemed 
ready and willing to marry him, and that he used no fraud 
or deceit. She, however, stated that she had been enticed 
by her mother to accompany her to the Resident Magistrate's 
office, and there, not at all understanding what was being 
done, she signed certain affidavits. A special licence was 
obtained, and the parties, Lily Johnson and Mclntyre, were 
married by a minister in Cape Town. The consent of the 
father was never obtained, the wife of Johnson apparently 
having alleged that this was not Johnson's child at all, but 
an illegitimate child of one May, she being the child's 
mother. Mrs. Johnson supplied the necessary information 
for making out the affidavit signed by Lily Johnson. After 
the marriage ceremony had been gone through the parties 
returned to their original respective homes, and no cohabita- 
tion ensued. Johnson shortly afterwards found out what 
had occurred, and immediately moved the Court for an 
interdict, which was granted, restraining the defendant from 
having any access to his daughter. 

In the declarations under which the special marriage 
licence was obtained, the girl was described as '' lily May, 
daughter of Robert May of Sea Point.*' One declaration was 
signed by the girl as " Lily May," and this declaration was 
endorsed by the mother of the girl, in which endorsement 
she gave her consent to the marriage as " Mary May, wife 
of the late Robert May." The special licence W€W granted 
fur the marriage of " David J. Mclntyre of the Cape, and 
. . Lily May, daughter of R and M. May of Sea Point" 
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Graham, for the plaintiff. jjj«»3., 

Searle, for the defendant : The marriage woold have been j^h^nr . 
valid by banns, and should be valid after licence, and see Mciutyre 
Mostert vs. The Master (3 Ros. 59). 

[Db Villiebs, C.J. : But have you got a licence ? The 
only licence issued is for the marriage of one **Lily 
May."] 

Voet (23. 2. 11.) goes very far, but the Court would hardly 
go that length now, and see Voet (24. 3. 15.), and Act 16 
of 1860, Sch. A., s. 28. Fraud or duress alone can set aside 
such a marriage. If every party consents except the father, 
he cannot afterwards come and set it aside. The fraud must 
affect the parties to the marriage, and it has not been 
brought home here. 

Db Villiebs, C.J. : By the common law of this Colony, 
as it stood before the promulgation of the Order in Council of 
1839, the father of a minor child who was married without 
his consent, expressed or implied, was entitled to have such 
marriage set aside as null and void. The mother's consent, 
indeed, was also required, but, in case of a difference of 
opinion, the father's wish had to prevail. If the father, 
knowing of the intended marriage, took no steps to stop it, 
he was deemed to have given a tacit consent to it, and, in 
the absence of fraud on the part of either or both of the 
spouses, the publication of banns, which was compulsory, 
was considered as notice to the father. Even if there was an 
entire absence of consent, express or implied, before the 
marriage, his subsequent ratification was sufficient to render 
the marriage perfectly valid {Voety 23. 2. 11. 13. 18. and 19.). 
The question to be determined is, whether the effect of the 
Order in Council and subsequent legislation in this Colony 
has been to deprive the father of the right, under the cir- 
cumstances disclosed in the present case, to have the 
marriage of his minor child set aside. 

As to marriage after publication of banns, it is a fair 
inference from the provisions of the Order in Council, more 
especially of the 10th section, that the father is in law to be 
presumed to have had notice of such marriage, and that if 
he does not object before it is contracted he loses the right 
thereafter of having it set aside. As to marriages contracted 

Digitized by VjOOQIC 



322 

Novf27. before a Magistrate, the 8th section of Schedule A to Act 16 
johnwTnt.*. ^^ I860 requires the publicatiou of certain notices before 
McintjTo. solemnisation, and the 28th section enacts that after any 
marriage has been contracted in the manner directed by the 
8th section no evidence shall be received to prove the want 
of consent of any person whose consent is required by law. 
But the reasoning that the father must be presumed to 
have notice of a marriage cannot apply to a marriage by 
special licence. A special licence dispenses with previous 
notice to the public, and the Magistrate in granting it has 
to rely upon the declarations made by the intended husband 
and wife under Act 9 of 1882. If one of them be a minor 
the licence cannot be granted without the written consent of 
the parents or guardians, as the case might be, or of the 
Chief Justice of the Colony. If through the fraud of one or 
both of the persons intending to marry the Magistrate is led 
to believe that the requisite consent has been given, and to 
issue a licence accordingly, the common law right of the 
father to have such a clandestine marriage set aside remains, 
in my opinion, intact. The fact that the mother was a party 
to such a fraud would not affect the father's right, for, as I 
have already observed, in case of a difference of opinion, his 
wish must prevaiL 

What, then, are the facts of the present case? The 
defendant in collusion with the child's mother obtained a 
licence from the Magistrate on the faith of their declaration 
that the child was the daughter of " the late Robert May." 
Strangely enough no further inquiries were made by the 
Magistrate, notwithstanding the childish appearance of the 
little girl, who was only fourteen years old. The marriage 
ceremony was performed by a minister of religion upon the 
production of the licence, but no cohabitation ensued. The 
husband returned to his duties at Dassen Island and the 
child returned to her home with her mother. As soon as the 
father discovered what had takw place he obtained from 
the Court an interdict restraining access on the defendant's 
part to the child, pending an action to be instituted by him 
for the annulment of the marriage. The defendant, in 
explanation of his conduct, now says that he had been told 
by the mother that the child's father was one Robert May, 
and not her husband, whose name is Niel Johnson. He does 
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not venture to state, however, that he did not know that the ^o^'iY. 
child was born after the mother's marriage to the plaintiff. jo,j~„ ^^ 
There is, in my opinion, no pretence for supposing that the Mcintyre. 
girl is not the plaintiff's child, or that the defendant 
believed that she was May's child. A deliberate fraud 
was perpetrated upon the father, with the connivance of the 
mother of the minor child, and as there exists no presump- 
tion whatever that the father knew of the intended marriage, 
I am of opinion that he is entitled to succeed in this action. 
The declaration must, however, be amended in such a way 
as to make it clear that he is a plaintiff himself and not 
merely assisting his minor child in bringing her action. 

The present case is a strong one, because the minor child 
herself objects to the marriage, and is a party to the suit to 
have it set aside. If, as the declaration alleges, a fraud was 
committed upon her, and she was induced to take part in 
the ceremony in ignorance of its meaning and through the 
deceit and duress of her mother and the defendant, she 
clearly would be entitled to have the marriage annulled. 
The evidence shows that she acted throughout at the 
instigation and under the influence of her mother, but the 
proof either of fraud or of duress is not so clear that the Court 
would have been justified, in case both the parents had con- 
sented, in setting aside the marriage at the suit of the child. 
But this question need not be pursued any farther, because 
the Court is of opinion that the plaintiff, as the child's 
father, is entitled to a decree declaring the marriage null 
and void with costs of suit. 

Buchanan, J.: I concur. No hardship can result in 
these cases, because where a father unreasonably refuses his 
consent the parties can always have redress. They can 
apply to the Chief Justice, and where the marriage is desir- 
able his consent can be given overruling the father's refusal. 

TJpiNaTON, J. : I am also of the same opinion. I think 
it is quite clear a fraud was perpetrated on the father. At 
present I express no opinion as to what the position of the 
girl was during these proceedings. 

LPlaintiirs Attorney. J. Hamilton Walker."] 
DefendanVs Attorney, C. C Suaerbauer. J 
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Louw V8. De Villiers. 

Servitude — Transfer — Dominant and Servient Tenement. 

The owner of a tenement , in favour of which a duly registered 
prsedial servitude emsts, cannot tram^sfer the "benefit of the 
servitude to another tenement belonging to him unthout the 
consent of the owner of the servient tenement. 

i^oy\b Action brought to establish plaintiff's right to a certain 

'* ^ ^- servitude. 

i/^vmrere. ^^® plaintiff in his declaration alleged that he was the 
owner of a piece of ground at the Paarl, being originally part 
of the farm Nantes. The defendant owned a piece of ground 
contiguous to plaintiff's property, and on the north side of 
it. Two places, "Nieuwe Molen" and "Oude Molen/* 
adjoined plaintiff's property on the south side, and a peren- 
nial stream of water flowed through and over the said pieces 
of land. The plaintiff was entitled as proprietor of the said 
portion of Nantes to a reasonable share of water from this 
stream, and in terms of certain conditions registered in 1855, 
both with plaintiff's title and with the title of the said 
''Nieuwe Molen," it was stipulated that the proprietor of 
'^ Nieuwe Molen " should be obliged to always keep a certain 
reservoir placed behind the said mill filled with water from 
the perennial stream, so that pipes leading away thereirom 
should always be full of water for the use of the proprietors 
of that portion of the farm "Nantes" now owned by the 
plaintiff. From 1855 to 1878 plaintiff and his predecessors 
in title conveyed a reasonable share ot water from this 
reservoir over part of '' Oude Molen " to the plaintiff's house, 
and used it there. In the year 1878, one P. A. Le Bonx, 
who was then the owner of the property owned by defendant 
and also of that now owned by plaintiff, obtained the consent 
of the owners of " Nieuwe " and " Oude Molen " to alter the 
position of the reservoir, and put it higher up the stream. 
From this new reservoir, the water from which the owner of 
plaintiff's property waa entitled to, Le Boux led the water 
to a spot on the property now owned by defendant, and from 
there it was led with other water to a spot on the boundarv 
of plaintiff's and defendant's property, and from the boundary 
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by branch pipes, one portion was led to plaintiflfs and one to not w. 
defendant's dwelling. The property owned by plaintiff had » ^ ' 
passed through various hands^rom Le Eoux. In April, 1893, tj^vm^w. 
the defendant wi^ongfuUy and unlawfully cut the branch pipe 
leading to plaintiff's house, and deprived him of any supply 
of water, by which act plaintiff alleged he had been damni- 
fied to the extent of £5. The plaintiff therefore prayed 
(1) that he might be declared entitled to the use of the 
branch pipe at present existing as he had been accustomed, 
or (2) that he might be entitled, with the consent of the 
owners of "Nieuwe" and "Oude Molen," to use the old 
reservoir mentioned in the conditions attetched to plaintiff's 
title; or else, (3) an order declaring him entitled, with the 
consent of the owners aforesaid, to lead water from the present 
reservoir by a new set of pipes over ** Nieuwe " and " Oude 
Molen." 

The plaintiff in a further prayer asking to have it declared 
that he was entitled by prescription to allow his drainage 
and surface water to run down over defendant's property, 
alleged that such a servitude had been acquired. 

The defendant in his plea alleged that his' property was 
also a portion of Nantes, and said the conditions referred to 
were not registered against his property, but appeared to 
affect the title-deeds of plaintiff and the proprietor of 
" Nieuwe Molen." He further alleged that the said Le Boux 
had also owned portion of Nantes now owned by him (defen- 
dant), and was entitled in respect thereof to a share of 
water out of the said stream, and that he was now entitled 
to the said share. He denied any uninterrupted user of the 
water through the bntnch pipes by plaintiff's predecessors to 
1893. The defendant claimed a right to all the water 
coming to the branch pipes, and alleged that at the sale at 
which plaintiff bought in 1892, he gave notice that he only 
allowed the use of the water on sufferance, and that plaintiff 
had paid him the sum of £1 for one year's use, and that he 
had since given the plaintiff notice he would cease the supply 
and had cut the pipe. He denied that he had ever interfered 
with plaintiff's right to use what water he was entitled to 
from the perennial stream. 

From the evidence adduced, it appeared that in 1855, 
P. J. De Villiers owned the farm " Nantes " at the Paarl. 
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Nov* M, ^ ^^** y®^*" ^^ ^'^ to his son a portion of the farm upon 
» ^ ^- which there were two milla The conditions of sale attached 

i/^vini*%. ^ ^^ transfer set out that a servitude had been created over 
this portion in the following terms : — " The buyer of the ' New 
Mill/ or the future proprietor thereof, shall be obliged always 
to keep the reservoir or water-cask, placed behind the said 
mill, filled with water out of the stream so that the pipes 
leading away may always be full of water for the use of 
present and future proprietors of the farm * Nantes' next 
the Old Mill," with other conditions. The plaintiff's property 
was bounded on one side by the Old Mill (now belonging to 
Mrs. Van Niekerk), and in 1855, P. J. De Villiers, senior, 
occupied the house now belonging to plaintiff. There 
was no evidence that the water ever went beyond that house 
before 1872. (See plan annexed.) The mill properties were 
sold to the present proprietors, and the parts now belonging 
to plaintiff and defendant descended through various pro- 
prietors to one Le Boux in 1878. Le Eoux entered into an 
agreement with the then owners of the mill properties to be 
aUowed to shift the cask or reservoir higher up the stream ; 
in pursuance of which the cask was placed in its present 
position, and the pipes brought down over his property. Le 
Boux transferred one portion of this property to Combrinck, 
and this part had descended through various owners to the 
plaintiff T. J. Louw. The other part of his property he 
transferred to J. D. De Villiers, the defendant. The following 
condition was registered upon Combrinck's transfer : — " The 
purchaser or future proprietor of this property shall have the 
right to and use of that part of the stream of water owned 
and used by the seller every Sunday for the term of one 
hour, from 11 to 12 o'clock a.m." The defendant purchased 
in 1891, and the plaintiff in 1892. In April 1893, the de- 
fendant cut the pipes leading to plaintiff's place, and deprived 
him of water. The plaintiff now asked that one of the three 
alternative orders might be made allowing him the use of 
this water. 

Itmes, Q,0. (Ordham with him), for the plaintiff. 
Searle, {Barber with him), for the defendant. 

Db Villiers, C.J. : For some years before 1855 P. J. 

Digitized by VjOOQIC 




MAIN STREET 



Digitized by VjOOQIC 



328 
18M. De Villiers, senior, was the owner of the farm " Nantes" in 

MOT. M. ' ' 

'* ^ ' the village of the Paarl, and on that farm were two mills 
i^vuiiJk known as the « old mill " and the " new milL" The mUls were 
supplied by a stream formed by the junction of two streams, 
known as ** Bethelskloof stream " and " Nantes stream." In 
1855, P. J. De Villiers. senior, sold the mills and the sites on 
which they stood to his son, and in the transfer deed passed 
to his son five distinct servitudes were imposed in favour of 
different parts of the remaining extent of the farm Nantes. 
One of these servitudes is in favour of " the future proprietors 
of the place Nantes next to the old mill," and the first 
question is, what portion of the farm was intended to be 
benefited by these words? In my opinion it was the land 
reserved by the transferor for his own dwelling-house and 
surrounding ground, and not the whole of the remaining 
extent of Nantes. This appears to me to be the reasonable 
interpretation of the words, and is confirmed by the con- 
temporaneous usage of the parties. From 1856 to 1878 the 
water was led by a pipe from the reservoir on the mill 
property to the dwelling-house. In 1878 one Le Eoux was 
the owner of the dwelling-house which now belongs to the 
plaintifi*, as well as of the adjoining property, which now 
belongs to the defendant. Le Boux made an arrangement 
with the owner of the mill property under which he could 
lead the water out of a reservoir higher up the stream than 
the old one, and from this pipe he supplied both his properties 
with water. Le Boux sold the land now belonging to the 
plaintiff to one Combrinck, and because the right to the 
water-leading is not mentioned in Combrinck's transfer deed, 
the defendant now contends that Le Boux reserved it for his 
other property. But if the servitude was created in favour 
of one tenement, he could not transfer the benefit of the 
servitude to his other tenement without the consent of the 
owner of the servient tenement The fact that the owner of 
the mill property consented to the water being taken out 
higher up the stream, even with the knowledge that the 
water was being partly used on tlie defendant's property, 
does not amount to a consent to the transfer of the benefit 
of the servitude from the plaintiff's to the defendant's 
property. According to the true construction of the 
different title-deeds before the Court the plaintiff^s land is 
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entitled to the benefit of the servitude, and the defendant, 
therefore, hetd no right to cut the pipes which supplied the 
plaintiff with water. Judgment must be given in terms of 
the first prayer of the declaration with costs. 

Buchanan and Upington, J J., concurred. 

rPUintUT'fi AUoroey, C. G. De Yillibbs. ~\ 
L Defendant's Attorneys, Soanlen k Stfbet. J 
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Chapman vs. Town Council op Port Elizabeth. 

Municipai Regulation — ^Ultra vires — Beasonahleness — Dogs — 
Nuisance — Babies. 

The Town Council of P. hdng authorised by statute to prevent 
a/nd abate nuisances and to frame dU such regulations as 
may seem meet for the good rule and government of the 
Municipality, framed a regulation to the effect that after 
due notice has been published in a heal newspaper all 
dogs allowed to be at large should be mizzled, arnd that any 
dog found unmuzzled in the public streets might be killed 
by order of the Council. Babies having broken out in the 
toum, such a notice was duly given, and the plaintiff* s dog 
having been fownd unmuzzled in the public street was 
hilled by the street-keeper. Held, in an action for damages 
for the loss of the dog, that inasmuich as the muzzling 
of dogs when at large is the only effectual means of 
preventing so serious a nuisance to life and health as the 
spread of rabies, the regulation was not ultra vires, and 
tliat, as carried out, it was not unreasonable, inasmuch as 
when the notice was given there was rabies in the town. 

Appeal from a decision of the Circuit Court of Port 
Elizabeth. 

The case had come on appeal to that Court from a decision 
of the Resident Magistrate of Port Elizabeth. The appellant 
(plaintiff below) had sued the Municipality for the sum of 
£20, as and for damages sustained through the loss of a dog. 
The facts were not in dispute. The disease of " rabies " was 
prevalent among dogs at Port Elizabeth, and the Munici- 
pality issued a notice ordering that all dogs allowed at large 
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should be securely muzzled. The plaintiff's dog, a valuable 
fox terrier bitch, was found, on July 10th, wandering in the 
streets and killed. It was not muzzled at the tima The 
plaintiff claimed damages, alleging that the regulation was 
uUra vires. 

The bye-laws under which action was taken were : — 

1. Additional regulations published in the Grovismment 
Gazette on 21st June, 1893, as follows : — 

'* 1. Every person owning, keepings or having in his or her possession a 
dog or dogs shall, immediately after notice to that effect shall have been 
published in any local newspaper imder the hand of the Town Clerk, 
cause the said dog or dogs to be muzzled in a proper and efficient manner, 
and with a muzzle of such a description as will make it impossible for 
such dog or dogs to bite .... and after publication of the notice afore- 
said, every dog not so muzzled found in any thoroughfare or open place 
within the limits of the municipality, and every dog suspected of having 
rabies or any other infectious or contagious disease, whether muzzled or 
not, may be forthwith destroyed by the Council." 

2. On the 28th June, 1898, the following notice was 
published in a local paper : — 

''All Dogs to be Muzzled. 
''NonoE is hereby given that in accordance with the municipal 
regulations (set out above), all dogs within the Municipality of Port 
Elizabeth, until further notice, must be muzzled in a proper and efficient 
manner .... The other provisions of the regulations will be strictly 
enforced." 

3. On the 4th July, 1898, the following additional 
regulations were published in the Oazette : — 

*' Should the Ooimcil at any time by notice under the hand of Uie 
Town Clerk, to be published in any local newspaper, proclaim the 
munidpality an infected area, every person residing or being in the mimi- 
pality and having in his or her possession or charge, any dog or d(^, 
shall immediately after the publication of such notice, cause such dog or 
dogs to be muzzled or securely chained in some enclosed place, and every 
dog, cat, or monkey which shall be found at large within the said muni- 
cipality after the publication of such notice may be forthwith destroyed." 

4. On July 20tli, Port Elizabeth, district and town, was 
declared to be an area affected with ** rabies." This was 
under the provisions of Act 3 of 1893 ; and the operation of 
the regulations set out above was suspended. 

Judgment was given for the defendants, the Circuit Court 
by a judgment dated Sept. 13th, 1893, upheld that judgment, 
and plaintiff now appealed. 
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Innea, Q,0.y for the appellant. The section is ultra vires n^^w. 
of Act 14 of 1868, and is unreasonable. Its eflfect is to ^, . — - „, 

' Cuapman vs. 

deprive persons of their property which was especially ^|,Seth 
declared as viUra vires in the case of The Municipality of Munidpauty. 
Had London vs. TJmvalo (9 Juta, 463). None of the cases go 
to this length. Ba/rling vs. the Town Cou/ncil of Cape Town 
(Bueh. 1875, 104), HaU vs. the Munieipdlity of Victoria 
West (2 Juta, 113), and Orahams Tovm MurUdpality vs. 
Fwd and Jeffreys (3 Menz. 506). 

Sehreiner, Q.G., {Owrrey with him), for the Municipality. 

Db Villiebs, C.J. : There are two questions to be decided 
in this case. The first is whether the regulation under 
which the plaintiffs dog was killed by order of the de- 
fendants was viUra vires; and the second is whether the 
regulation, as carried out, was reasonable. 

To determine the first question we can only be guided by 
the Act (No. 14 of 1868) which constitutes the Municipality. 
. It 18 to be regretted that, owing to the number of Acts from 
which different municipalities derive their powers, it is 
impossible to lay down any general rules as to their powers. 
The result is that in every case the Court has minutely to 
scrutinise each Act relied upon, and that there is an 
apparent conflict between the decisions relating to municipal 
powers. The 35th section of Act 14 of 1868 confers on the 
defendants the power, amongst other things, "to prevent 
and abate nuisances, and generally to devise and carry out 
all such measures as shall appear to be to the advantage and 
convenience of the Municipality." The 36th section em- 
powers them "to frame all such municipal regulations as 
may seem meet for the good rule and government of the 
Municipality." The regulation now in question is to the 
effect that after due notice has been published in a local 
paper all dogs allowed to be at large should be muzzled, 
and that any dogs found unmuzzled in the public streets 
may be killed by order of the Council. The object of the 
regulation was to prevent the spread of rabies, which had 
broken out in the town. That the spread of rabies is a 
nuisance which ought to be prevented, and that the muzzling 
of dogs allowed at large is the surest means of preventing it, 
dues not admit of doubt. It follows that the defendants 
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„i«*3- acted within the letter of the law when, for the good rule 

Hot. ^, ' ^ ^ 

oiii^'^n I* ^^^ ^^ Municipality, they framed the regulation in question. 
Eii»£!tu ^ admit, however, that the apparently wide powers 

ManJdjaiity. delegated to the defendants by the legislature must be 
limited by the general scope of municipal functions, and 
that a regulation which unreasonably interferes with private 
rights does not become valid merely because it falls within 
the letter of some wide and vague enactment The argu- 
ment for the plaintiff is that the killing of his dog practi- 
cally amounted to a fine or forfeiture in addition to any fine 
which the defendants might lawfully provide for under the 
39th section of the Act. The argument would be un- 
luaswerable if the mischief which the regulation seeks to 
remedy were an ordinary one which could be remedied by 
t he exercise of ordinary powers. The danger of rabies in a 
(log is not only that it might spread to other dogs and 
animals, but that a bite might convey the temble disease 
of hydrophobia to human beings. It would be unreasonable 
indeed if a local authority, charged with the duty of pre- 
veoting nuisances, did not possess the power of adopting the 
only effectual means for warding off such a threatened 
scourge. The destruction of one dog might prevent the 
death of many other dogs and preserve the life of many of 
the inhabitants. It is not too much, therefore, to ask of an 
inhabitant that, at all events while the disease is in the 
place, he shall muzzle his dog when at large, and it is not 
unreasonable that, after due notice has been given, dogs 
found unmuzzled should be destroyed. If the notice had in 
fact been given at a time when there was no necessity for it, 
there might have been some ground for the contention that 
the regulation had been unreasonably carried out, but 
8f?eing that rabies had actually broken out at Port Elizabeth, 
I am of opinion that the course taken by the defendants was 
folly justified* The appeal against the judgment of the 
Circuit Court confirming that of the Magistrates' Court must 
be dismissed with costs. 

Buchanan and Upington, JJ., concurred. 

rAppllcant*B Attorneys, Van Ztl k Buissnivi. n 
LBespondenta* AttomeyB, Fairbbidge & ArderneJ 
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Whinney, N.O., V8. Gabdnbr, N.O. 

Company — Winding-up — Beeeiver — Official Liquidator — 
Mortgage — Priority — Debenture-holders — Conflict of Juris- 
diction — Transaction in One Country to be Completed in 
Another — Conveyance — Delivery — Registration. 

A Company registered in England, but carrying on a diamond- 
mining business in this Colony, executed a deed in 
England which, after reciting that the Company had 
determined to isstte certain debentu/re-stocJc, to charge the 
Company's mining claims for the due payment of the 
debentures and interest thereon, to appoint an irrevocable 
attorney for the purpose of effecting the charge according 
to the laws of this Colony, and in particular granting a 
hypothecation of all the mining claims and a general 
notarial bond over the property of the Company, conveyed 
all the assets of the Company to certain trustees for the 
debenture-holders with power, in case an order be m>ade by 
a Court having jurisdiction for the winding up of the 
Company, to take possession of the property or appoint a 
receiver, and to enforce the security in any way not pro- 
hibited by the law of the Colony, by sale of the property. 
On the application of the debenture-holders the Court of 
Chancery in England appointed the applicant as receiver 
of the property comprised in the deed, but made no order 
for the unnding up of the Company, Thereafter the Eigh 
Court of Qriqualand made am, order for the winding up 
of the Company in this Colony and appointed the respon- 
dent as official liquidator, with full powers under the Act. 
The respondent, hamng advertised a sale of the assets of 
the Company in the Colony, the applicant applied to the 
Qriqualand Court (a) for an order recognising him as 
receiver, with aU the powers conferred upon him by the 
English Court, and (b) for an interdict staying the sale 
to a date thirteen days later than that flaed by the 
advertisement. The High Court having dismissed both 
applicati(yns : Held, on appeal, (a) that so long as the 
orders of the High Court for winding up the Company 
Vol. X.— Part EL 2 B 
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and appointing the respondent as liquidator remained in 
force, that CovH vxis justified in refusing to recognize the 
applicant's claim to the control and possession of the 
Company's asse^ in this] Colony ; and (b) that no good 
reason existed for interfering with the discretion of that 
Court as to the date to befiaedfor the sale of the assets. 

The deed (although in form a conveyance of the Company s 
assets)^ contemplating a completion of the security in this 
Colony y cannot he regarded by the Courts of this Colony as 
a transfer of the ownership of the colonial assets to the 
trustees without registration of the mortgage of the mining 
claims and delivery of moveable assets. 

The transaction having been registered in the Deeds Office as 
a mortgage must be treated as such by the Courts of this 
Colony y and the property mortgaged must be realized and 
distributed by the liquidator of the Company (with due 
rega/rd to the debenture-holders' rights of priority) and not 
by the receiver appointed in England. 

^\ Appeal from a decision of the High Court of Griqnaland 

Whlnney^N.O., West. 

GudiuT.N.o. ^he appeal was upon two applications made to the High 
Court The first was an applicaticm by Frederick Whinney 
in his capacity as receiver and manager df the North Eastern 
Bultfontein Company, Limited, against the official liquidator 
of the same Company, praying that all proceedings in 
connection with the sale of alitor any of the Company's 
assets (except diamonds won for the purpose of paying 
expenses of working) be stayed until the 31st of December, 
1893, or further order. The second application was by one 
Townshend Griffin, as agent and representative of the said 
Whinney, praying for an order recognising the appointment 
of the said Whinney as receiver of the property and manager 
of the business of the Company ; for an order directing the 
official liquidator to deliver to petitioner the property of the 
Company, or to restrain the official liquidator from selling 
any of the property of the Company until such time as the 
rights of the debenture-holders were declared. 

The feicts of this matter are the following : — ^The Company 
(North Eastern Bultfontein, Limited) was, in March, 1889, 
incorporated in England under the Englidi Companies' Act 
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with a share capital of £50,100 fully paid up, and which ^^ 

capital had since been increased to £100,100, also fully paid wmnneTNa, 

up ; the object of the Company being to acquire and work 

certain claims in and about Bultfontein mine in Griqualand 

West The Company was only registered in England; the 

principal office of the Company was there ; the share register 

was kept there, and the main body of the shareholders 

resided there, where the meetings of shareholders and 

directors were always held. The Company carried on 

business for a short while, and on the 14th November, 1892, 

an indenture was entered into, being a trust deed to secure 

debenture-holders, reciting the determination of the directors 

to issue debenture stock of the Company for £50,000, and 

that the petitioner had been appointed irrevocable attorney 

of the Company, by which the Company conveyed all its 

assets to two trustees in trust for the debenture-holders, and 

gave the trustees power if need be to realize all the assets 

of the Company for the protection of debenture-holders. On 

12th July, 1893, a general bond was passed by the Company 

in favour of the trustees for £50,000, and registered in the 

deeds registry at Kimberley with the above indenture 

annexed. On the 18th of August, 1893, upon motion of the 

debenture-holders, Whinney wsts appointed by the Chancery 

Division of the High Court of Justice, England, as receiver 

of the property of the Company comprised in the indenture, 

and manager of the Company's business. His appointment 

as such manager was to continue for one week only, and upon 

the terms and conditions of the order. By an order dated 

80th August, 1893, by the same Court, Whinney was 

continued as such manager until the 31st December, 1893, 

and Griffin (the petitioner) was to be manager in South 

Africa. Whinney immediately telegraphed the effect of 

these orders to Griffin. 

On the 22nd of August, an application was metde to the 
High Court of Griqualand West for the winding up of the 
Company, but no order was made on the ground that no 
notice had been given to all parties interested. On the 24th 
an order was obtained by the same applicants (The Standard 
Bank) restraining the Company from parting with any of its 
assets except for current expenses. On August 31st an 
order was made on behalf of the same applicants for the 
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j^. winding up of the Company, and on September 14th the 
WTiiim^K.o.. respondent was appointed official liquidator. Notice of the 
GarfnS; N.a ^^^^^ ^^ August Slst was telegraphed to England and senred 
on the Company on September 1st. 

On August 25th, 1893, the London and South Afirican 
Exploration Co. had presented a petition to the Chancery 
Division of the High Court of Justice, England, for the 
winding up of the Company, and this petition was set down, 
under the English rules, for hearing on October 25th, 1893. 
On the 25th of September, 1893, the shareholders resolved 
to wind the Company up voluntarily, and appointed Whinney 
liquidator, and on October 25th the Court, under the roles 
of the Companies' Act in England, ordered that the voluntary 
liquidation should continue under the supervision of the 
Court, and confirmed Whinney's appointment as liquidator. 
On the 19th of October, 1893, the High Court of Griqualand 
conferred upon the official liquidator all the powers under 
Act 25 of 1892, s. 149, except that of prosecuting criminally. 
Previous to this application Griffin had communicated 
to Gardner the fact that he had received a telegram 
from Whinney stating: "I appointed receiver. Chancery 
18th August and liquidator 25th September. Phear apply 
to put us in possession : consent, if you consider necessary 
to keep mine working: further documents to-day. — 
Whinney." And on the Ist of September the following 
telegram was sent from Whinney to Griffin : ** Attend Court 
14th; protect right debentures," and on September 6th: 
" Tou, as my agent, were in possession for receiver when 
liquidator appointed: retain possession." These were com- 
municated to Gardner. A sale of the assets of the Company 
had been advertised for December 6th, 1893. On these 
applications being made the Court ordered that the sale 
should not be before December 18th, but made no other 
order. Applicants now appealed. 

Searle (with him Webber), for the appellants. After 
stating the facts, urged that the sale should be in any case 
postponed, until the rights of the parties and debcmtore- 
holders were more definitely ascertained. The usual course 
is to recognize the appointment of the receiver in England 
and appoint him liquidator here. Palmer's Precedenis 
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(Company Law) p. 511 ; Henri/ Potmds & Sons vs. Hutehim jj^j 
(42 Ch. D. 402); In re Commereial Bank of Australia whini^N.o., 
(33 Ch. D. 174); In re Federal Bank of Australia (W. N. Qa^^N.o. 
18th March, 1893). 

Irnies, Q,C., (with him Solomon, Q.O.) for respondent, was 
not called upon. 

Db Villiees, C.J. : For the purposes of the present 
appeal the Court must assume that the orders of the High 
Court winding up the Company and appointing an official 
liquidator, with full powers, were properly made. The Com- 
pany was registered in England but carried on its business 
of diamond mining in this Colony, and there is no appeal 
against the order for its winding up under the Colonial 
Act Among the powers conferred on the liquidator is that 
of selling the moveable and immoveable property, effects 
and things in action of the Company by public auction or 
private contract, with power to transfer the whole thereof 
to any person or company, or to sell the same in parcels. 
The order appointing the respondent as official liquidator 
with those powers has not been appealed against. 

It appears that by deed executed in London on the 14th 
of November, 1892, the Company conveyed to certcdn 
trustees, as security for certain debenture stock, all its 
assets and effects, including its mining claims and leases in 
this Colony, upon certain trusts, with power to enforce the 
security in any way not prohibited by the law of this Colony, 
or to appoint one or more receivers. On the 12th of July, 
1893, a bond was passed and registered at Kimberley by 
the Company in favour of the trustees, mortgaging the lease 
of the Company's diamond mining claims tts security for the 
debenture debt of £50,000. On the 18th of August, 1893, 
the Court in England, on the application of the debenture- 
holders, appointed the applicant as receiver of the property 
comprised in the deed, and to manage the business of the 
Company, but not to act as manager for more than one week 
without the leave of the Court. On the 24th of August, 
1893, the High Court of Griqualand, on the petition of a 
Cape creditor, granted an interdict restraining the Company 
from parting with any of its assets within the jurisdiction 
of ihat Court, except for payment of current expenses, 
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pending the result of an application to be made on the 31st 
of that month for the compulsory winding up of the Com* 
pany. On the 25ih of August a petition for the winding 
up of the Company was presented to the Court in England, 
and directed to be heard on the 25th of October. On the 
30th of August the English Court ordered that the appli- 
cant be continued as manager until the 31st December, 
1893, or until further order, with liberty to appoint Town- 
shend Griffin manager in Africa of the Company's mines, and 
to pay the salaries of the manager and staiT of the Com- 
pany. On the Slst of August the High Court made an 
order for the compulsory winding up of the Company, and 
on the 14th of September appointed the respondent as 
official liquidator. On the 25th of September, 1893, a reso- 
lution was passed at a general meeting of the Company in 
London, that ** it cannot by reason of its liabilities continue 
its business, and it is advisable to wind up the same,** and 
another resolution was passed that the applicant be appointed 
liquidator for the purposes of such winding up. On the 
19th of October the High Court sanctioned the exercise by 
the respondent of all the powers contained in section 149 
of Act 25 of 1892 other than that of taking criminal pro- 
ceedings. On the 23rd of October the first of the petitions 
now under consideration was filed in the Griqualand Court 
on behalf of the applicant as receiver and manager appointed 
by the English Court On the 25th of October the petition 
of the 25th August was heard in the English Court, which 
made no order for the compulsory winding up of the Com- 
pany, but continued the voluntary liquidation under the 
supervision of the Court On the 27th of October the 
respondent gave public notice of his intention to sell the 
property and assets of the Company by public auction on 
the 6th of December, 1893, if not previously disposed of. 
This notice was advertised in the Cape papers, and sent to 
England for advertisement in certain London newspapers. 
On the 30th of October the second petition under conside- 
ration was filed in the High Court of Griqualand. The 
first of these petitions prayed for an order recognizing the 
applicant as receiver and manager with all the powers con- 
ferred upon him by the English Court, recognizing the 
appointment of Griffin as the representative in t]iis Colony 
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of the applicant, directing the respondent to deliver pos- . ^^^ 
session of the Company's assets in the Colony, and to render ^^i,inn~"No 
an account of his dealings with such assets, and restraining q^^;^^ j^.q. 
the respondent from selling any of the assets until the rights 
of the debenture-holders were declared. The second petition 
prayed that all proceedings in connection with the sale of 
all or any of the Company's assets (except diamonds won 
for the purpose of paying the expenses of working) be stayed 
until the 31st of December, 1893, or farther order. Both 
petitions were heard together on the 3rd of November, 1893, 
when the High Court directed that any sale of the Com- 
pany's property to be made by the respondent should be 
subject to confirmation by the Court, and that the property 
be not sold at an earlier date than Monday, December 18th, 
1893, and made no farther order on the petitions save that 
the applicants must pay the respondent's costs. Against 
this judgment the present appeal has been brought. 

The two questions then to be determined are, firstly, is 
the English receiver entitled to claim the control and 
management of the Company's assets in the Colony as 
against the official liquidator duly appointed by the Colonial 
Court? and secondly, assuming that the right to such con- 
trol and management is with the respondent, ought the 
High Court to haye restrained him from selling the assets 
before the 31st of December, 1893? 

For the purpose of answering the first question it would 
be a fruitless task to inquire whether in strict law the Com- 
pany's domicile is in England or in this Colony. It is not 
denied on the applicant's behalf that the Company was 
amenable to the process of our Courts, at all events in 
respect of debts contracted and assets situated in this 
Colony. If the deed executed in England was intended to 
have the wide effect contended for of transferring all the 
Company's assets in tliis Colony to the English trustees, 
this Court is not bound to allow that wide effect to it. As 
to the claim property the effect of local legislation in 
Griqualand West has been to place it on the same footing as 
immoveable property, and it is therefore unnecessary to in- 
quire whether an ordinary lease confers such a,Ju8 en ra as is 
capable of being classed among immoveables (see Oreen vs. 
OrigUhSf 4 Juta, 350). The assets of the Company mainly 
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^'j^ consist of mining daims^ but even as to the moveables a 
wMimey^N.o.. Voluntary conveyance made in England with the view of 
GaraiiflrlN.o. ^^^g Completed in this Colony would not have the effect 
per 86 of transferring the dominium of such moveables situated 
in this Colony (see 3 Surge 752). In Eotose'a Case (3 Juta, 
14) this Court granted an order in aid of the London Bank- 
ruptcy Court, and recognized the general rule that moveable 
property is subject to the law of the owner's domicile. The 
bankrupt had been domiciled in England as well as in the 
Colony, but the bankruptcy proceedings having first com- 
menced in England, the Court held that, as a matter of 
comity, the receiver appointed by the English Court should 
be allowed to take possession of the moveables in this country 
for distribution among the creditors. It does not follow 
that a voluntary conveyance in England by a company of 
assets situated in this Colony, even if followed by the 
appointment by an English Court of a receiver to carry out 
the terms of conveyance, must necessarily be recognized by 
this Court as vestiAg those assets in the receiver. I^ before 
the order of the High Court for winding up the Company, 
the receiver had obtained delivery of the moveables, his title 
would have been complete and the subsequent appointment 
of the respondent as liquidator would not have divested 
him of that title. The transaction was intended to be com- 
pleted in this Colony, and without delivery of the moveable 
assets to the trustees or receiver the ownership under our 
law remained with the Company. But the deed, although 
purporting to be a conveyance, W6us really not intended to 
operate in this Colony as a transfer but as a mortgaga The 
recital states that a power of attorney had been sealed by 
the Company, constituting Griffin the attorney of the Com- 
pany to do all acts necessary to effect the intended charge 
according to the laws of the Cape of Good Hope, and in 
particular to grant a hypothecation of all the said mining 
claims, and a general notarial mortgage bond over the 
property of the Company in favour of the trustees. Accord- 
ingly the incumbrance was created in the only way in which 
it could be validly created in this Colony by the registration 
of a mortgage bond and not by transfer of the claims. The 
trustees obtained a jus in re, but it w£U3 a jus in re aliena, 
the ownership remaining in the Company. The receiver. 
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upon his appointment by the English Court, acquired no ^-^ 
rights beyond those vested in the trustees. If he had sued ^nitai^N.o.. 
the Company in our Courts upon the mortgage debt, the Q||rtn«,N.o 
property mortgaged would have been declared executable, 
and thereupon he might have proceeded to a sale in execu- 
tion of the claims. But before the receiver could realize the 
assets the Company was ordered to be wound up and the 
respondent was appointed official liquidator with powers of 
sale. Even without such powers of sale, the liquidator would 
have been entitled, under the 148th section of Act 25 of 
1892, to take under his control aU the property, effects and 
things in action to which the Company was entitled. The 
claims, according to the law of this Colony, formed part of 
such property, and, so long as the order for winding up 
holds good, all questions of preference in respect of the 
proceeds of those claims must be decided according to the 
law of this Colony. It may well be that the English Courts 
have iu some instances allowed a receiver, appointed on 
behah* of debenture-holders, to realize the property conveyed 
to them to the exclusion of the subsequently-appointed 
liquidator. I take it that this has been allowed as a matter 
of convenience and not of right; but be this as it may, 
when a conflict of jurisdiction arose the Court below was 
justified in treating the liquidator appointed by itself as the 
proper custodian of the Company's assets. Such a thing as 
a mortgagee taking possession of the mortgaged property 
for the purpose of selling it is wholly unknown to our law 
and practice, even as between the mortgagee and the 
mortgagor himself. The mortgagee can only realize his 
security by order of the Court, and through the medium of 
the sheriff or other officer of the Court, as was folly explained 
in the recent case of Cape of Good Hope Bank vs. MellS.* In 
case of the insolvency of a mortgagor or pledgor it is the 
trustee of his insolvent estate, and not the mortgagee or 
pledgee, who is entitled to take possession of and realize the 
property. Even where the transaction is in form a sale or 
conveyance, the Court looks at the substctnce of the transac- 
tion and treats it as a mortgage only if such be its true 
natura The trustee iu insolvency is, of course, bound to 

♦ Ante, p. 280. 
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18M. give effect to the mortgagee or pledgee's real rights, and to 
widiini^Na ^^^^ *^ ^^ ^^^ preference, in the distribution of the 
assets, as the law allows him. Where the debt is owing by 
a company in the course of being wound up, the principles 
regulating the proof of claims and payment of debts in the case 
of the judicial insolyency of any individual must be observed 
by the liquidator (see section 201 of Act 25 of 1892). In 
the distribution, therefore, of the proceeds of the claims and 
other assets of the Company now in question, the respondent 
will be bound, fully to recognize all the debenture-holders' 
rights of preference. But upon the question whether the 
applicant or the respondent is entitled to the control and 
possession of the assets of the Company, I entertain no doubt 
whateyer that^ until the orders of the High Court winding 
up the Company and appointing the liquidator with foil 
powers is reversed, the Court below was quite right in 
deciding in £Etvour of the respondent. 

As to the second question, whether the High Court ought 
to have restrained the respondent from selling the assets 
before the 31st of December, 1893, this was a matter within 
its discretion which this Court should not hastily interfere 
with. Assuming the bond to be a valid one, the debenture- 
holders have the greatest interest in the time and mode of 
selling the Company's colonial assets, and their wishes may 
fairly be consulted by tlie Court and by the liquidator. It 
might, perhaps, have been advisable to fix a later date than 
the 18th December for the sale, but there is not very much 
difference between that date and the one asked for by the 
applicant, namely, the Slst of December. The Court below 
has safeguarded the applicant's rights by directing that any 
sale shall be subject to confirmation by the Court. The 
applicant will therefore have a further opportunity of 
objecting to any sale whereby the debenture-holders' rights 
might be sacrificed or otherwise prejudiced. 

The appeal must, in my opinion, be dismissed with costs. 

Buchanan and Upington, JJ., concurred. 

[Appellants Attorneyi^ Fatbwrtiwe & Ardebhe.*! 
Bc^ndenf g Attoraeya, Vaw Zyl ft Buissiw w* . J • 
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Baohe v8. South Apbioan Milling CJompany. 

Bill of Lading — Charterpwrty — Freight — Beference to 
Margin — Ambiguity. 

In the body of a bill of lading for a cargo of wheat from 
Australia on board a ship " bound for Algoa Bay for 
orderSy* freight was made payable " as per eharterparty,** 
and in the margin freight uoas stated to be at 18«. 9d. per 
ten. The eharterparty, as construed by the Covrt^ stipu- 
lated for freight, in the event which happened, at I7s. 6d. 
per ton, and contained a clause that 5 per cent, commission 
upon the estim4xted gross freight should be due upon the 
signing of the charterparty by the ship to the charterers. 
Held, in an oMion brought by the master against the 
consignees, thai the effect of the body of the note was not 
controlled by the words in the margin, and that the 
plaintiff was entitled only to freight at the lower rate in 
terms of the charterparty. 

Argument on exception taken to a declaration. 

The plaintiff had sued the defendants for the sum of P!L?* 
£125 3s. 9d., alleged to be due as the balance for the freight ^^*i,^ 
of a cargo of grain conveyed to and deliyered at Algoa Bay. company. 

The declaration alleged that the plaintiff was the master 
of the British ship Bay of Naples. On 14th June, 1893^ the 
ship was chartered by Darling & Son to proceed from any 
port in South Australia to such one of a number of specified 
ports as the charterers might direct. It was specially stipu- 
lated in the charterparty that freight should be 178. %d. per 
ton if the ship were ordered to Algoa Bay or Cape Town 
direct, and ISs. Qd. per ton, calling at Algoa Bay for orders^ 
if ordered on to Cape Town with part or whole of shipment. 
The ship was laden with 18,010 bags of wheat consigned to 
the defendant Company ; the bill of lading stipulated that 
the freight should be as per charterparty, and set forth that 
the ship was bound to Algoa Bay for orders. The ship left 
Port Augusta on 1st August, 1893, and arrived at Algoa Bay 
on 23rd September. On the 25th September the plaintiff 
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w»3. reported his arrival and asked for orders. He did not 
„ ^ — ^ ' ^ receive any final orders, but was ordered to discharge a 

Bache vg. South . ; A,-r% i i«-ii.^i 

-^ir^ Muiing portion of the cargo at Algoa Bay, and on the 2nd of October 
was ordered to discharge the rest of his cargo. The plaintiff 
claimed he was entitled to the payment of freight at the 
rate of IBs. 9d. per ton. 

The defendants excepted to this declaration as disclosing 
no cause of action, as the freight of 18^. 9d. was only to be 
paid if the ship called at Algoa Bay for orders and was then 
sent on to Cape Town, and she yvas not so ordered. 

The bill of lading set out that the cargo had been shipped 
on board the vessel " lying in Port Adelaide and bound to 
Algoa Bay for orders," '* freight, and all other conditions for 
as per charterp£ui;y." On the margin of this bill of lading 
was written, « 18,010 bags wheat, 2003 tons nett at 18s. 9d^ 
freight £1877 18«. 6d." It was stipulated in the charter- 
party that the ship was to proceed from any port in South 
Australia to any one of certain ports mentioned, and there 
was a final stipulation as follows : " (178. 6d.) Seventeen 
shillings and sixpence if ordered to Cape Town or Algoa Bay 
direct, (18«. 9d.) eighteen shillings and ninepence calling 
at Algoa Bay for orders, if ordered on to Cape Town with 
part or whole of shipment." The 17th section of the 
charterparty stipulated that " Five per cent (5 %) oonMuission 
upon the estimated gross freight is due on signment of tim 
charterparty by the ship to Darling & Son, ship lost or not 
lost, charter cancelled or maintained." 

Sehrdner^ Q.O., A.O., (JShippard with him) for the defen- 
dants, in support of the exception. The amoimt of freight 
must be gathered from the charterparty. The bill of 
lading makes special reference to it. We must look to the 
body of that ; the marginal note cannot be considered as 
really part of the bill of lading. The work for which 18a. 9d, 
W6US payable has not been done, and only the lower rate was 
payable. 

Innesy Q.C, {Wetlber with him). The marginal note must 
have some meaning ; see Mackill vs. Wright Bros. (14 App. 
Cas. 106). As the ship went to Algoa Bay for orders in the 
first place, the higher rate is payable. The bill of lading 
must be looked to where there is a variance between it and 
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the charterparty. Gardner and Sons vs. Trechnum (15 Q. ^^^ 

Sekreiner, in reply. ^^^^^^ 



De Yilliebs, G.J. : The consignee who claims and 
receives the goods under a bill of lading is bound to pay 
the freight stipulated for by the bill of lading. On reference 
to the body of the bill of lading now in question, we find 
the words "freight, and all other conditions for, as per 
charterparty." What then are the terms, as to freight, of 
the charterparty ? " Seventeen shillings and sixpence per 
ton if ordered to Algoa Bay or Cape Town direct, and 
eighteen shillings and ninepence, calling at Algoa Bay for 
orders, if ordered on to Cape Town with part or whole ship- 
ment." The declaration states that the ship was despatched 
to Algoa Bay for orders, that a portion of the cargo was 
there discharged, and that after the plaintiff, the master of 
the ship, had been there for some time waiting for orders, 
he was instructed to land the whole cargo at Algoa Bay. 
There is no claim for demurrage, but the plaintiff claims pay- 
ment of the freight at the higher rate of eighteen shillings 
and ninepence. The reasonable meaning of the charter-* 
party appears to me to be that if the ship had to call at 
both the ports the higher freight would be payable whether 
part or the whole of the shipment were landed at either port, 
but that if the whole of the shipment were landed at Port 
Elizabeth, and the ship was not sent to Table Bay, the 
lower rate would be payable, whatever claim for demurrage 
the shipowner might have. According to this view the 
plaintiff would be entitled to payment only at the lower rate. 
In support of his daim for the higher rate the plaintiff relies 
upon the statement in the margin of the bill of lading that 
the freight is payable at eighteen shillings and ninepence, 
being the higher rate mentioned in the charterparty. But 
the body of the bill of lading is in the ordinary form, and, 
in unambiguous terms, stipulates for the payment of the 
freight fixed by the charterparty. It makes no reference to 
the words in the mcurgin, and ought not, in my opinion, to be 
controlled by them. It has been suggested on behalf of the 
defendants that the entry w£U3 made on the margin for the 
purpose of estimating the gross freight on which commission 
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^^^ should be payable under the 17th clause of the charterparty, 
Bache"»r8oatii ^^^^^ piovidos that ** five per cent, commission upon the 
'^^Omiw*^ estimated gross freight is due on signment of this charter- 
party by the ship to J. Darling & Son.*' The suggestion 
is a reasonable one, and removes any doubt which might 
have existed as to the true meaning of the bill of lading. 
The exception to the declaration must be allowed with 
costs. 

BuoHANAN and Upington, JJ., concurred. 

r PlaintUPs Attorneys, Vaii Ztl & BuissnmA. 1 
LDeftndaiits' Attorneys, Fatrbbidoe k Abdernb. J 



Ngqobela v8. Sihele. 



Marriage — Natives — " Dowry " cattle — Temhuland — Prodor 
mation No. 140 of 1885 — Polygamy — Domicile — Conflict of 

Loads. 

(1) The Comis of Temiula/nd may^ where aU the parties to a 
smt are natives^ recognize the validity of all marriages 
letween natives celebrated according to native law hefcre 
the promvtgation of Proclamation No. 140 of 1885, 
whether they he polygamous or not, and such Courts must 
decide questions of divorce or separation arising hekoeen 
natives so married in conforrMty with native law and 
custom^ hut the Cowrts of the Colony proper oannot 
recognize as valid any marriage entered into by a man 
who had one or more wives living at the time. 

(2) Neither the Courts of the Colony nor those of Tembuland 
can recognize as valid awy marriage celebrated after the 
date of the Proclamation with a man who had one or more 
wives living at the time. 

If a marriage between unmarried natives has been celebrated 
according to native law, and duly registered, the effect upon 
the parties and their issue and property is the same as if 
the marriage had been contracted under the marriage 
laws of the Cape Colony. 

If such last-mentioned marriage has not been duly registered 
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the- ma/rriage is validy and wny qttestion of divorce or 
sepcMTcUion arising in the TembuUmd Courts letween ike 
parties themselves must be decided according to Colonial 
km, lut the effed of the marriage in other respects upon 
the parties and their issue and property must he decided 
according to the naiive law. 

(3) Neither the Courts of this Colowy nor those of Temhuiand 

can recognise the right of the husband, whose wife has 
deserted him, to take by fraud or violence the so-^ioUed 
" dowry " caitle while in the peaceable possession of the 
wife* s father. 

(4) Such cattle or its value may he recovered hy the hudxmd 

hy due process of lane in the Courts of TemhuiUmd if the 
wife has deserted her husbamd without just coMse. If the 
marriage tooJc place before the Proclamation it would 
make no difference that such marriage was polygamous ; 
but if the marriage took place after the Proclamation the 
right of a husband who^ at the time of such marriage had 
a wife living or who after such marriage took another 
wife^ would not be recognized. 

(5) The Courts of the Colony proper cannot recognize the 
validity of any marriage celebrated in the Colony proper 
according to native customs without the solemnmties 
required by statute, and therefore the husband so married 
cannot, on desertion by his wife, reclaim the cattle from 
her father. 

(6) The Courts of this Colony wiU, however, recognize the 
validity of a mmriage celebrated in Temhuland according 
to native law and custom between two unmarried natives. 
The cattle delivered to celebrate such a marriage may be 
reclaimed from the father of the wife if he is domiciled in 
the Colony and the wife deserts her husband without just 
cause. Cruelty or a subsequent polygamous marriage 
would be considered to be just cause. 

In an action brought before the Magistrate of Olen Orey, in 
this Colony, by a husband married in Tembuland 
according to native custom before the date of the Pro- 
clamation to recover dowry eatUe from the wife's father, 
then domiciled in the Colony, by reason of the wife's 
desertion, the Magistrate allowed an exception to the 
swmmons to the effect that marriage according to Temhu 
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(mstom is immoral and therefore wuU a/nd void. Held, 
on appeal^ that the exception ought not to ham been allowed^ 
amd thai the Magistrate ought to have allowed evidence 
upon the questions whether the plaimtiff ai the time of his 
marriage had one or more wives living y a/nd wheiher he 
had taken a/nother wife after his marriage with the 
defendant's daughter. 

1893. Appeal from a decision of the Resident Magistrate of 

., 12. Glen Grey. 
Ng^dattf. The appellant (plaintiflf below) had summoned the 
respondent (defendant below) to return to him six head of 
cattle or their value, £20. The plaintiff resided in the 
district of St. Mark's, and the defendant in the district of 
Glen Grey, but had formerly resided at St. Mark'& The 
summons alleged that in 1884, at Ncora, in the district of 
St. Mark's, the plaintiff, a Tembu, toot to wife Nonyoko, 
daughter of the defendant, also a Tembu, according to 
Tembu law and custom. According to this custom the 
plaintiff gave the defendant six head of cattle, as dowry for 
the said Nonyoko. In the year 1887 Nonyoko deserted the 
plaintiff without just cause, and has refused to return to his 
kraal, and by reason of this desertion the plaintiff allied 
he was entitled to recover the dowry cattle paid for her, 
which he now claimed. 

The defendant before pleading excepted to the summons 
on the ground that the contract of marriage, according to 
the Tembu laws and customs, was an immoral one and there- 
fore void ah initio ; and that as this action arose out of such 
a contract it could not be maintained in our Courts. 

The plaintiff's agent then informed the Court that in 
view of the case recently reported {Malgas vs. Oakavu 
(6 E. D. C. 225)) he could not hope to succeed, but asked 
that evidence might be taken on behalf of the plaintiff, as 
it was the plaintiff's intention to appeal if the exception 
were upheld. 

In view of the importance of the matter to natives residing 
in the Colony, evidence was allowed to be led, the exception 
being, however, upheld. 

From the evidence adduced it appeared that the plaintiff 
lived at St. Mark's and was a Tembu ; the defendant also 
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lived in that district in 1884. At that date plaintiff i^e. 
** twalad '* the girl Nonyoko, and then took her to his kraal* »> ^ ^- 
The defendant's son then came and demanded dowry on ^^^^^ 
hehalf of his father^ and six head of cattle were delivered to 
him. All the customs of the Tembus were complied witlu 
There were no children of the marriage. In 1887 Nonyoko 
deserted her husband, the plaintiff, without any reason or 
just cause. The plaintiff went after his wife, but she 
refused to return. He now demanded the dowry cattle or 
their value. 

The evidence of one Matwa was heard as to the marriage 
laws and customs of the Tembus. He stated : ^^ I am a chief 
by birth and a headman. When a father is arranging a 
marriage it is customary for him to send his son to act for 
him to the bridegroom's kraal. The custom of ' twala ' is 
after a girl is carried off by her sweetheart, the girl is 
followed np by her brothers, and then the marriage is 
arranged. The position of a woman for whom no dowry is 
paid is that she is held up to public ridicule by the other 
women of her acquaintance, who call her ^ shweshwe ' (that 
is * a whore '). When a dowry has been paid and a woman's 
husband dies^ and she has a family, she is always consulted 
by her children when anything of importance is undertaken, 
although the eldest son is heir to his father's estate. 
Children bom of a woman for whom no dowry W6us paid do 
not stay at the kraal with their mother, but they are always 
taken to her father's kraal. Children of a 'shweshwe,' for 
whom no dowry is paid, cannot claim their father's estate at 
his death. If my daughter marries and leaves my kraal 
she can always come and ask for assistance from time to 
time, and according to our custom we are bound to comply 
with her demand if we are able. After my daughter's 
husband's death (she being properly married) the children 
would remain at their father's friends' kraal, and if they 
were not properly taken care of they would return to me. I 
am Tembu." He further stated : " If a woman returns to 
her father's kraal, and will not return to her husband, the 
dowry is given up. If the dowry be not given up the 
husband can take it wherever he finds it. Progeny of the 
dowry cattle could also be claimed." 
To this record the Magistrate appended the following 
Vol. X.— Pabt HI. 2 C 
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note : ^^ There is a matter which I consider worthy of oon- 
sideratiouy bnt which does not appear on the record. When 
a natiye marries a wife under custom, he builds her a hut, 
and pays a tax of lOs. a year on that hut, and under Act 33 
.of 1892, s; 16, he also pays a divisional rate of 2^." 



SearUy for the appellant: The question is, whether a 
native can recover dowry cattle or "lobola" paid for his 
wife, on her deserting him without cause ? He could clearly 
do so by native law. In the case of Malgas vs. OaJcavu 
(6 E. D. C. 226) the parties were married in the Colony ; 
here they were married in Tembuland. In Nbono vs. 
Mcmoxaweni (6 E. D. 0. 62), Maasdorp, J., held that 
marriage according to native custom was not per se im- 
moral. In the case of DantUe vs. M^Tira/ra (9 Jata, 452) 
this Court recognized certain rights of a husband married to a 
sixth wife in. the Transhei prior to the Proclamation of the 
26th August, 1885. In Ncotama vs. HTcime (10 Juta and 
Tred. 207) the Court only refused to recognize a custom 
directly in conflict with our law. 

Respondent in de&ult. 

CW*. adv. viiU. 

PoOea (December 12th),— 



De Yilliebs, C.J. : This Court has decided in a recent 
case (Ncotama vs. IT&ume) that it cannot recognize a native 
custom whereby a husband, whose wife has deserted him, 
may by force or stealth retake the so-called *' dowry " cattle 
given by him on his marriage to her father. That was a 
case in appeal from a Colonial Besident Magistrate's Court, 
but it would make no difference whether the seizure had 
taken place in the Colony proper or in those dependencies 
of the Colony whicli are regulated by special laws, pro- 
claimed by the Grovemor under the powers vested in him by 
the Acts amiexing those dependencies. The Proclamation, 
No. 140 of 1885, authorizes Magistrates to decide suits 
between natives in those dependencies according to native 
law, but it does not authorize any such native to assert his 
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rights by violence or fraud. The recent decision left un- jy^'^ 
touched the question whether a husband is entitled to » ^ »- 
recover the cattle or its value by action in a Colonial Court, ^*§^^**' 
if his wife deserts him without just or reasonable cause. In 
order to decide that question a distinction must be drawn 
between marriages contracted, or purporting to be contracted^ 
in the Colony proper^ and those entered into in territories 
where the solemnities prescribed by our own statutes are 
not insisted upon. 

Our laws relating to marriage are founded, in the main, 
upon the civil law, but, in course of time, there hcus been a 
considerable departure from it in the mode in which it is 
contracted and the consequences flowing from it The rites 
and ceremonies observed at a Boman marriage were not 
deemed essential to its validity, and the marriage might 
even be contracted without the actual presence of the 
husbctnd if the wife were taken to his house. The ancient 
Canon law regarded marriage as a sacrament, yet, as remarked 
by Burge (1 Comm. 154), '^ it still so far respected its natural 
and civil origin as to consider that where the natural and 
civil contract was formed, it had the full essence of matri- 
mony without the intervention of the priest At the twenty- 
fourth session of the Council of Trent the intervention of a 
priest was required by the Church of Kome, as positively 
essential to the validity of marriage." He adds that the 
decrees of this Council were not admitted as of authority in 
England. Certainly the Dutch law did not insist upon any 
religious ceremony, and in this respect our own statutes 
relating to marriage have followed the Dutch law. But by 
that law (as well as by our own), certain solemnities were 
required without the performance of which the union and 
cohabitation between the man and woman were not regarded 
as a marriage but as an illicit intercourse. Since the pro- 
mulgation of Act No. 16 of 1860, which was passed after 
the decision of this Court in Bronn vs. Frits BronrCs Executors 
(3 Searle, 813), the publication of banns, or its equivalent, 
has been deemed necessary, whether the marriage takes 
place before a minister of religion or before a lay marriage 
officer, except where a special licence has been granted. 
Provision is made by Act No. 16 of 1860 for the appoint- 
ment of marriage officers for solemnizing the marriage of 
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persons professing the Mohammedan fedth according to the 
Mohammedan customs and usages, but no similar provision 
exists for marriages according to native customs and usi^es. 
The only mode in which a valid marriage can be contracted 
between natives in this Colony is before a minister of 
religion, or a lay marriage officer, with previous publication 
of banns or notice, or failing these by special licence. A 
union therefore founded only upon native usages and 
customs within the Colony proper is not a mcurriage, what- 
ever rights may by special legislation have been given to 
the offspring of such a union in respect of the distribution 
of the property left by their parents upon their death. In 
the absence of special legislation recognizing such a union 
as a valid marriage. Courts of law are bound — however much 
they may regret it — to treat the intercourse, I will not say 
as immoral, but as illicit. Such was the view of the 
Supreme Court in Nanto vs. Malgass (5 Juta, 108) and of 
the Eastern Districts Court in Malgas vs. Oakavu (5 E. D. 
C. 225). Any promise, therefore, made in consideration of 
such future cohabitation cannot be enforced, and any money 
paid to either party or to third persons cannot be recovered 
back by reason merely of the faQure of such consideration. 
It follows that if, by native custom, " dowry " cattle is paid 
to the woman's father on condition that upon her refusing 
to cohabit with the man any longer the latter shall be 
entitled to claim the cattle horn the father, the claim can- 
not be enforced by our Courts. In law there is a par 
delietvm, and the claimant cannot prevail over the possessor. 
Different considerations, however, arise if the alleged 
marriage has been contracted at a place where our own 
solemnities are not regarded as essential to the validity of 
the marriage. It is a universally accepted principle that 
the question whether a valid marriage was contracted must 
be decided accordiag to the law of the place where it was 
celebrated. Voet (23. 2. 4), whilst admitting the general 
principle, claims the right for every state to refuse recog- 
nition of marriages entered into by its own subjects in other 
countries with the view of avoiding the publicity required 
by the law of their own country, but this exception, even 
if maintainable, does not affect the present case. Another 
important exception, which is relevant to the present 
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inquiry, arises where the marriage is entirely opposed to the j^%, 
policy and institutions of the country i which is asked to ** " • 
recognize it. A marriage for instance which is incestuous ^^^Ij**' 
by reason of the near blood relationship of the parties, or 
which is founded upon polygamy, would not necessarily be 
recognized in other countries, although it might be war- 
ranted by the municipal law of the country in which it was 
contracted. But no state would refuse to recognize a 
marriage contracted in another place by persona there 
domiciled according to the solemnities of that place, merely 
because those solemnities are different from those prescribed 
by such state. Any marriage, therefore, which would be 
regarded as valid in any of the dependencies of this Colony 
must be regarded as valid in this Colony, although our own 
solenmities may not have been observed, provided that it is 
not opposed to the essential nature of the contract as under- 
stood in this Colony. This last proviso is an important one. 
If E^ajBSr customs in Tembuland recognize the marriage 
between brother and sister, or a polygamous marriage, this 
Court would not give effect to such marriage, although con- 
tracted between persons there domiciled. In any question, 
therefore, for the recovery in a Colonial Court of ** dowry " 
cattle given in celebration of a marriage in the dependencies 
already mentioned, the questions must be whether the 
marriage was valid according to the law of that dependency, 
and whether the recognition of such marriage would be 
consistent with the essential nature of the contract as under- 
stood here. If these questions can be answered in the 
affirmative I see no reason why a husband, whose wife has 
deserted him without just cause, should not recover back 
the ** dowry " cattle or its value from her father. 

The present case is an appeal from the Court of the 
Besident Magistrate for Glen Grey in an action brought 
against a Tembu residing in that district, for the recovery 
of six head of cattle (or their value), which had been 
delivered to him in the district of St. Mark's, Tembuland. 
The summons alleges that the plaintiff is a Tembu, 
and was married in September, 1884, to the defendant's 
daughter at St Mark's, according to Tembu law and 
custom, that the cattle were duly delivered to the defendant, 
that three years afterwards the plaintiff's wife, without just 
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j^\ cause deserted him, and that according to the Tembu law 
>' ^ ^' and custom, upon the faith of which the cattle had been 
delivered to the defendant, the plaintiff is now entitled to 
recover them back from the defendant. 

Before pleading, the defendant's agent excepted to the 
summons on the grounds that the contract of marriage 
according to the Tembu laws and customs is an immoral 
one, and therefore void ab initio, and that as this action 
arises out of such contract it cannot be maintained in our 
Courts. In answer to the exception, the plaintiff stated 
that he could not, in view of recent decisions of the Eastern 
Districts Court, hope to succeed, but requested that evidence 
might be taken, especially in regard to the custom. The 
Magistrate sustained the exception, but allowed evidence in 
support of the plaintiff's case to be given. From that 
evidence I am satisfied that there is an implied undertaking 
on the part of the father whose daughter is married according 
to Tembu custom to restore the cattle given to him in 
celebration of the marriage in case his daughter should, 
without just cause, desert her husband during the lifetime of 
the latter at all events. It follows, therefore, that if the 
marriage was valid by the law in force in Tembuland, and 
was not a polygamous one, in the sense that the plaintiff 
then had a wife alive, he is entitled to succeed in the action, 
unless the defendant can prove that the desertion was for 
just cause. Cruelty would certainly be just cause, as was 
decided by the Eastern Districts Court in Edbeni vs. Matyoro 
(6 E. D. C. 39). The husband's cohabiting with another 
woman either as wife or as concubine would also be just 
cause ; for whatever customs the natives may have, no Court 
in the Colony proper can, without special legislation to that 
effect, recognize customs which are inconsistent with the 
v.ery essence of the conjugal union. The implied promise 
made by spouses on their marriage, as understood in this 
Colony, is to cohabit with each other alone, and any custom 
which binds the one spouse to continue such cohabitation 
after the other has broken his promise is utterly at variance 
with the nature of the contract. No evidence was tendered 
as to the reason why the defendant's daughter deserted her 
husband. The Magistrate, following as he supposed the de- 
cisions of the Eastern Districts Court, allowed the exception. 
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In my opinion none of the reported cases decided in the ^JJ^'a 
Eastern Districts Court support the exception. The case to » " - 
which we have been referred as supporting it is that of ^*^SS!J'^* 
Nbono vs. Mcmoxotoeni (6 E. D. C. 62), but that was an 
appeal from a Tembuland, and not from a Court of the 
Colony proper. Moreover, that was a case in which, after 
the death of the husband, his surviving brother claimed 
restoration of the cattle from the wife's father upon her 
deserting her husband's kraal. The Court refused to recog- 
nize a custom under which the wife would, after her husband's 
death, be bound to remain under the guardianship of his 
brother, and continue to serve his family. The parties had 
been married after the date of the Proclamation, and the 
decision cannot assist the Court in regard to marriages 
contracted, as the <me now in question was, before the date 
of the Proclamation. The case, however, deserves careful 
consideration on account of the very able and interesting 
judgments which were delivered by each of the judges of 
the Eastern Districts Court It is important, especially, as 
bearing upon the question whether, under any circumstances, 
a marriage contracted in Tembuland possesses such validity 
there as to be capable of recognition here, and this is the 
next question which I proceed to consider. 

In my opinion, the effect of the Proclamation No. 140 of 
1885 is to dispense with the solemnities required by the 
laws of the Colony proper in the case of natives electing to 
marry in Tembuland according to their own customs. If they 
80 elect, they may either register the marriage or leave it 
unregistered. If they register the marriage it has the same 
effect as marriages contracted under the law of the Colony. 
If they do not register the marriage it remains valid, but its 
effect must be judged by the native customs of the territory 
so far as those customs are consistent with the nature of the 
marriage union. It is not inconsistent with such union 
that the wife's father should receive, as a necessary ingredient 
of its celebration, a certain number of cattle, to be restored 
by him to the husband in the case of the wife's deserting 
the latter without just cause, or that the children of a 
subsequent marriage, even if entered into during the sub- 
sistence of the first, should enjoy rights of inheritance from 
their father's estate. The Proclamation directs that only 
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jjj^g first marriages shall be registered, but it does not speciaUy 
J^ recognize the validity of subsequent marriages during the 
subsistence of the first. In the absence of such special 
recognition I am of opinion that such subsequent marriages 
cannot be regarded as valid. 

The case with which the Court has now to deal arises out 
of a marriage contracted in Tembuland before the date of 
the Proclamation between natives then residing there. If 
the action *had been brought in a Tembuland Court, the 
Magistrate would have been justified in giving full effect to 
the native law even to the extent of recognizing a polygamous 
marriage. The Proclamation cannot be construed as having 
a retroactive effect so as to deprive natives of rights acquired 
before its promulgation, so far as those rights do not sanction 
force, fraud, or the disturbance of the peace. Accordingly, in 
the case of Bmvtile vs. WTirara (9 Juta, 452), this Court 
a£Srmed the judgment of the Magistrate of St Mark's 
awarding damages to a native married before the Procla- 
mation to a sixth wife during the lifetime of the other mves 
against another native who had committed adultery with 
such sixth wife. It does not follow, however, that the judg- 
ment would have been affirmed if the appeal had been from 
a Magistrate of the Colony proper. The Courts of this 
Colony must administer the laws of this Colony just as the 
Courts of Tembuland must administer the laws of that 
dependency. In an appeal from that dependency against a 
decision involving a question of native law, this Court has to 
ascertain what that law is, and decide accordingly. When 
the appeal is from a Colonial Court, this Court can only 
administer the law of this Colony, but for that purpose it may 
become necessary to give effect to the laws of other 
countries or dependencies so far as they affect the status of 
the parties to the suit, the validity of any contracts entered 
into by them, or the effect of such contracts upon their 
property. But, as I have before observed, this Court is not 
bound to give effect to such laws if their application would 
be opposed to good morals, as understood in this Colony. 
The Proclamation recognizes polygamous marriages entered 
into in Tembuland before its promulgation, and therefore, if 
this case had been tried before the Magistrate of St Mark's, 
it would not have been necessary for him to inquire whether 
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the marriage was a polygamous one or not. But the suit ^-^ 
was instituted in a Colonial Court against a native no » ^ - 

longer resident in Tembuland^ and therefore the question ^*|^J^/'' 
whether the marriage was a polygamous one or not will be 
essential for the proper decision of the case. If the plaintiff 
in the present case had a wife living at the time when he 
married the defendant's daughter, his union with her cannot 
be regarded, in a suit instituted in the Colony proper, as a 
valid marriage. Or, if being lawfully married to the defen- 
dant's daughter, the plaintiff afterwards took another woman 
as wife or concubine, then the first wife would have just 
cause for deserting her husband, and the "dowry" cattle 
could not be recovered from her father. 

The result is that, in our opinion, 

(1.) The Courts of Tembuland may, where all the parties 
to a suit are natives, recognize the validity of all marriages 
between natives celebrated according to native law before 
the promulgation of the Proclamation, whether they be 
polygamous or not, and such Courts must decide questions 
of divorce or separation arising between natives so married 
in conformity with native law and custom, but the Courts of 
the Colony proper cannot recognize as valid any marriage 
entered into by a man who had one or more wives living at 
the time. 

(2.) Neither the Courts of the Colony nor those of Tembu- 
land can recognize as valid any marriage celebrated after 
the date of the Proclamation with a man who had one or 
more wives living at the time. If a marriage between an 
unmarried man and woman has been celebrated according to 
native Jaw, and duly registered thereafter, the effect upon 
the parties and their issue and property is the same as if the 
marriage had been contracted according to the laws of the 
Colony. If such last-mentioned marriage has not been duly 
registered, the marriage is valid, and any questions of divorce 
or separation arising in the Tembuland Courts between the 
parties themselves must be decided according to the 
Colonial law, but the effect of the marriage in other respects 
upon the parties and their issue and property must be de- 
cided according to native law. 

(3.) Neither the Courts of this Colony nor those of Tem- 
buland can recognize the right of the husband whose wife 
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22^' '^ dowry cattle" while in the peaceable possession of the 
^«^^»w- wife's fether. 

(4) Such cattle or its value mi^ be recovered by the 
husband by due process of law in the Courts of Tembuland 
if the wife has deserted her husband without just causa If 
the marriage took place before the date of the Proclamation, 
it would make no difference that the marriage was poly- 
gamous ; but if the marriage took place after the Proclamation 
the right of a husband who, at the time of such marriage, 
had a wife living, or who, after such marriage, took another 
wife, would not be recognized. 

(5.) The Courts of this Colony cannot recognize the 
validity of any marriage celebrated in this Colony according 
to native customs without the solemnities required by statute, 
and therefore the husband so married cannot, on desertion 
by his wife, reclaim the " dowry " cattle from her father. 

(6.) The Courts of this Colony will, however, recognize the 
validity of a marriage celebrated in Tembuland according to 
native law and custom between two unmarried natives. 
** Dowry " cattle delivered to celebrate such a marriage may 
be reclaimed from the father of the wife if he is domiciled in 
this Colony, and the wife deserts her husband without just 
cause. Cruelty or a subsequent polygamous marriage would 
be considered to be just cause. 

The decision of the Magistrate of Glen Grey that marriage 
in Tembuland according to Tembu laws is necessarily im- 
moral, cannot be sustained. The appeal must therefore be 
allowed, with costs of appeal, and the case must be remitted 
back to the Magistrate to be decided on its merits. If the 
plaintiff had not a wife living at the time of his marriage to 
the defendant's daughter, and if she was not justified in de- 
serting him by reason of his taking a second wife, or for 
some other just cause, the plaintiff will be entitled to succeed 
on the merits. 

BuGHANAN, J. : While concurring in the judgment of 
His Lordship the Chief Justice, I wish it to be made clear 
that our present decision in no way conflicts with those of 
the Eastern Districts Court, given in the cases of Sengane vs. 
Oondele (1 E. D. C. Bep. p. 195), and Nbano vs. McmoxawetU 
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(6 E. D. C. Rep. p. 62). The principle of those eases was ^-^ 
that there could be no heritable right of property in the »» ^^ - 
woman or to her enforced service. 

TJpiNOTON, J., concnrred. 

(AppeUantli Attorneys, Fni dlat fr Tait.] 



Db Beebs Consolidated Mines vs. London and South 
Apbioan Exploration Company. 

Bona fide a/nd mal& fide Possessors — Lessee — Accession to 
Land — Lnprovements — Ovmership — Beiention — Compensor- 
tian — Buildings — Trees — Necessary Expenses — Infury to 
Land — Materials aimexed to Land — Legal Hypothec — 
Damages for Injury to Soil and for Non-repair. 

(1) A bona fide possessor of land retains his ownership in 

materials affiaed by him to the land trntU he has parted 
with the possession. Even after the owner has demanded 
possession such bona fide possessor may retain possession 
vntU he is compensated for his improvements to the extent 
of the enhanced value of the land, and, failing payment of 
such compensation, he m^y remove the materials if he can. 
do so without serious injury to the land, or he muy 
surrender occupation and recover the compensation by 
action. 

(2) A mala fide possessor who has affixed materials to the 

land and, before denumd made by the owner, has dis' 
ormeMed and removed them, is not deemed to have parted 
with his ownership in the materials. After demand he 
no longer has the right to retain the land or remove the 
materials from the land, nor is he entitled to compensation 
except for such expenditure as he may have necessarily 
incurred for the protection or preservation of the land. 
If, however, the rightful owner has stood by and allowed 
the erection to proceed without notice of his claim, the 
possessor wUl have the same rights to retention and comr 
pensation as a bona fide possessor. 
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(3) In the absence of special agreement^ a lessee a/nneming 
materials^ not being growing trees, to the soU is presumed 
to do so for the sake of temporary a/nd not perpetual use 
and, as between himself a/nd the owner of the lamd^ does 
not, dwirvng his tenancy, lose his ownership in the materiais. 
He may, therefore, before the escpiration of his term^ 
disannex the nuiteriais and remove them from the land, 
subject to the rights of the owner to be secured against any 
injury to the land and to prevent any depredation of his 
hypothecary rights for unpaid rent At the eoopirctHon of 
the lease, however, the owner of the land becomes the owner 
of all m^erials then remaining annexed and even of 
materials which, ha/oing been annexed without his consent, 
have been disarmexed but not removed by the lessee. The 
lessee has no right of retention after the expiration of his 
term, but may by action recover the value of the bare 
materials annexed by him with the consent of the owner ; 
the land itself being subject to a legal hypothec for such 
compensation when duly a,ssessed. 

Improvements necessary for the protection or preservation^ 
of the land may not be removed even during the term, but, 
on the other hand, they must be compensated for. 

By deed of lease the plaintiffs leased to the defendants a plot 
of ground for jive years at an a/nmud rental, and 
stipulated that the lessees should not use it for any other 
purpose than a slaughter-place, with the necessary 
buildings for the same, and that they should at the 
expiration of the term swrrender the land to the lessors 
with all buildings and erections thereon in good repair 
and condition, with a proviso that if no rent shall be due 
and unpaid the lessees shall be at liberty daring their 
tenancy to remove all such improvements {save ctnd except 
boundary fences) as shall be capable of removal without 
injury to the land itself. The tenants having erected 
certain hdldings with stone foundations for a butchers* 
slaughtering-place, removed the whole of such building, 
except the foundations, before the expiration of the term. 
Held, reversing the decision of the High Court of Oriqua- 
land, that the stipulations in favour of the lessors did not 
deprive the lessees of their common law right to remove the 
materials during their tenancy, and that if some damage 
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wa» in part done to the land by thefaundaiians being left 
in the sail, the action should have been for damages for 
not delivering the hmd in the condition in which it was 
delivered to the lessees, instead of for damages for not 
leaving the hMings erected by themselves in good repair 
a/nd condition. 

This was on appeal from a judgment of the High Court 1893. 
of Griqualand in an action in which plaintifb (now re- Deo! is! 
spondents) sued defendants (now appellants) for damages for DeBeenCon- 
the wrongful removal by defendants of certain buildings «t.m London 
situated on land hired by defendants from plaintiffs. ^^ ^c' 

The plaintiffs, the London and South African Exploration 
Company, Limited, averred in their declaration that on or 
about the 7th December, 1888, the plaintiffs let to defendants 
and defendants hired from plaintiffs a certain plot of ground 
situated on the farm Dorstfontein, the property of the 
plaintiffs, in the Division of Kimberley, Griqualand West, 
and known as Plot 955. At the date of the said lease it was 
agreed between the plaintiffs and defendants that at the 
termination of the said lease the defendants should peaceably 
and quietly surrender unto the plaintiffs, their successors, 
or assigns, the said plot of ground with all buildings and 
erections thereon in good repair and condition. The said 
lease terminated on or about the 1st May, 1893. In or 
about the beginning of May, 1893, the defendants in breach 
of the said agreement above referred to removed from 
the said plot of ground the buildings thereon to the value 
of £1200, and failed to deliver up the said plot to the 
plaintiffs with the buildings thereon in good repair. Alter- 
natively the plaintiffs said that the defendants on or about 
the said date wrongfully and unlawfully removed from the 
said plot of ground certain property belonging to the 
plaintiffs, to wit certain buildings to the value of £1200. 
Wherefore plaintiffs claimed £1200 as and for damages. 

The defendants in their plea admitted that the lease 
terminated on the 1st May, 1893, but denied that they 
removed buildings in breach of any agreement, and also 
denied the alternative averment as to their wrongful removal 
of plaintiffs' property from the said plot of ground. They 
admitted the lease by them of the ground referred to in 
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^ow% the declaration, and referred to the terms of the lease which 
^^^- was in writing, but they denied the agreement alleged to 
^^SSSSmb ^^^ '^^^ entered into by them at the date of the lease. 
""iSTs^??"' They alleged that a reference to the 4th clause of the 
pIwISmi^" 1®^^®® would show a provision that if at the expiration of 
the lease no rent should be due and unpaid by them to the 
lessors, the lessees should be at liberty during the tenancy 
to remove all improvements made on the said land by them 
(save and except boundary fences) as could be removed 
without injury to the land itself. They further said that no 
rent was due and unpaid by them at any time during .the 
lease, and that in pursuance of the said agreement they 
did during their tenancy remove the buildings referred to in 
the declaration. The said buildings were erected by them 
during their tenancy, were improvements within the meaning 
of the 4th clause of the aforesaid agreement of lease, and 
were removed by the defendants, and were capable of re- 
moval without injury to the land itself. Alternatively they 
said that the buildings referred to were erected by them 
during their said lease, and were removed by them prior 
to the expiration of the said lease without injury to the 
land. They submitted that independently of the terms of 
the said lease they had a right to remove the said buildings, 
and denied that the value of the buildings was £1200. On 
these pleadings issue was joined. 

The lease was entered into on the 7th December, 1888, to 
run from 1st May, 1888, for a period of five years. The lease 
described the ground as set out above ; the rent was to be 
paid quarterly in advance at the rate of £120 per annwn; 
rates and taxes were to be paid by the lessees ; the ground 
was to be properly enclosed by the lessees and used only as 
a slaughter-house and necessary kraals, and the 4th clause 
ran as follows : — 

** 4. Further that the lessees will not assigii or underlet or port with 
the possession of the said plot of ground or any part thereof or any 
buildings which may be erected thereon or on part thereof widioat 
the license and consent in writing of the lessors their sucoessora or 
assigns first had and obtamed, and will at the expiration or other sooner 
determination of the said term hereby granted or of any renewal thereof 
as the case may be quietly and peaceably surrender unto the lessors 
their successors or assigns the said plot of ground with all buildings and 
erections thereon in good repair and condition. Provided always that if 
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DO rent be dae and unpaid the lessees their successors and assigns shall be 
at liberty during their tenancy to remore all such improvements (save 
and except boundary fences) as shall be capable of removal without injury 
to the land itself.** 

Then a right of renewal was given; a reservation of 
mineral rights was made^ but in case the lessors wished to 
retake possession for mining purposes, the lessees, on due 
notice, were to quit and deliver up possession of the plot of 
ground, " receiving such reasonable compensation for perma- 
nent buildings and erections thereon from the lessors, their 
successors or assigns, as may be agreed upon or settled by 
arbitration." 

At the date of the lease there were no buildings on the 
land, it was simply a piece of veld. The defendants entered 
into possession and erected shambles. It was a substantial 
brick building on foundations and flagged with stone. The 
cost of erection in 1888 was £756, being a secondhand 
building removed from Kenilworth. At the expiration of 
the lease the building was removed. The whole of the 
foundations were left when the building was removed. It 
was further stated that at the time of removal it would have 
cost about £500 to erect a similar building there. 

The High Coubt of Griqualand West (Laurence, J.P., 
and fioPLBT, J.) gave judgment for the plaintiffs in the 
sum of £500, with costs ; from this judgment the defendants 
now appealed. 
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InneSy Q.O. (with him Solomon, Q,C., and Wdber), for 
the appellants (defendants below). The whole case must 
turn on section 4 of the lease ; it is not to be decided on 
common law, but on the terms of a definite agreement. 
There were no buildings on the land at the time of the 
lease, and there was no rent in arrear at the time of removaL 
The contract means that all buildings left at the termination 
of the lease must be left in good repair; but during the 
term all buildings which were capable of being removed 
without " injury to the land itself" were removeable by the 
lessees. The real point is, what is meant by " injury to the 
land itself? '* It cannot mean merely disturbing the soil, for 
an improvement which is not fixed in the soil is not an im- 
provement to the soil. The special exclusion of boundary 
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n"! m! fences is also noteworthy. JBomord vs. CoUmial Government 

^^'^^' (5 Juta, 120). The capability of removal should be the 

aStStS^Mtai ^8t> ^^^ ^^ WO do not removo properly then they can bring 

""iSd^soSto**" ^^ action for damages, provided it were possible to remove 

^Sltion^co. without injury. There is no compensation payable, and the 

Court would be inclined to favour the lessor. The spirit of 

the old Boman Law was that no one should be enriched at 

another's expense. This lease really puts the lessees in the 

same position as mala fde possessors with regard to vclup' 

ttumas impensse. There is no evidence of damage to the 

land. Voet (6. 1. 36) ; Diffest (6. 1. 37) ; Codex (3. 2. 55). 

Fixed buildings could be removed under common law. 

Digest (6. 1. 27). The learned Judge Pbesident has gone 

on the assumption that the building being immoveable ipso 

facto, it could not be removed without injury to the land. 

li* so, nothing fixed to the land could be removed, and what 

would be the value of the proviso ? 

Searle (with him Owrrey), for the respondents (plaintiffs 
below). If the contract is ambiguous the Common Law 
must be looked to. Placaat of 1658. The Court too has 
always distinguished between a lessee and a bonorfide 
possessor. Abrahams vs. Isaacs & Co. (5 Juta, 183). The 
proviso, if appellants' contention is correct, sweeps away the 
whole operative part of the clause. A reasonable interpre- 
tation must be given to the leasa The distinction between 
temporary and permanent buildings is dearly drawn in 
clause 6. If the condition of the land is altered there is an 
injury. There were no buildings on the land at the date of 
the lease. Any disruption is an injury to the soil, as analogy 
take the hona-fide possessor. Census For. (1. 2. 5. 10); 
Voet (6. 1. 36) ; In re Clainnont Brick, Tile and Pottery 
Works Co., Limited (2. Cape Law Jowmal, 268) ; Lyons' and 
Stone's Trustee vs. L. amd 8. A. Exploration Co. (6 H. C. 217) ; 
Eimherley Building Society vs. Kimberley Borough Council 
(7 Juta, 149) ; Kimberley Building Society vs. Lewis 
(1 H. C. E. 241) ; Wood/all on La/ndhrd wnd Tenant (p. 527). 
hmeSf in reply. Clause 4 means that if any buildings are 
left on the ground they must be in good repair and not in 
ruins. The other side must go so far as to say that once a 
building is fixed in the ground it can never be removed. 
Why then the exception of the boundary fence ? Whether 
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a building is to be used pennanently or temporarily does 
not affect the natare of its attachment to the soiL 

Cwr. adv. vuU. 

Postea (December 13th), — 
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Db Villibbs, C.J,: By a deed of lease, dated^ 7th 
December, 1888, the London and South African Exploration 
Company leased to the De Beers Consolidated Mines a plot 
of bare and uncultivated land for a period of five years, with 
a right of renewal, at a yearly rent of £120. The following 
are some of the pacts contained in the deed : that the lessees, 
their successors or assigns, shall within three months en- 
close the plot, and that they will not use it for any other 
purpose than that of a slaughter-place and kraal, with the 
necessary buildings for the same ; and that they will, at the 
expiration or sooner determination of the term, surrender 
the plot to the lessors, with all biiildings and erections 
thereon in good repair and condition. '^Provided always 
that if no rent shall be due and unpaid, the lessees, their 
successors and assigns, shall be at liberty during their 
tenancy to remove all such improvements (save and except 
boundary fences) as shall be capable of removal without 
injury to the land itself." There is a further pact or 
covenant that, in case the plot of grouud should at any time 
be required for mining purposes, the lessors shall have the 
right to terminate the lease on giving six months' notice to 
the lessees, who agree to deliver up possession on receiving 
compensation for the permanent buildings and erections 
thereon. It was known at the time of the execution of the 
deed that the lessees intended to sub-let the land to one 
Grower for the purpose of a butcher's slaughtering-place. 
The land was accordingly so sub-let, and Grewer erected on 
it a brick building, wiUi stone foundations as deep in some 
parts as eighteen inches, and with a cobble-stone pavement, 
at a cost of £650. After Grower's death, but before the 
expiration of the term of five years, his executors removed 
all the materials except those composing the foundation, 
which was covered up with soil. The rent was always duly 
paid, but on the expiration of the term the lessees did not 
exercise their right of renewal. The lessors thereupon 
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1893^ demanded the sum of £1200 as compensation for the re- 

Dec^is. moval of the building materials. The lessees consented to 

SixJS^M^en P^y compensation for some fences which they admitted to 

'"and^soato**" havo been improperly removed, but they refused to pay for 

piwlSon^" ^^® building, on the ground that the proviso which I have 

quoted authorized them to remove the building. An action 

having been brought in the High Court of Griqualand 

against the lessees for £1200, they pleaded that their 

sub-lessees had the right, under the common law as well as 

under the provisions of the deed, to remove the building 

before the expiration of the term. Judgment was given 

against the defendants for the sum of £500, and against this 

judgment they now appeal. 

Before considering what special rights, if any, are reserved 
to the defendants by the deed of lease, it would be well to 
inquire what rights they would have enjoyed, as against the 
lessors, if the deed had been silent upon the subject of 
improvements to be effected and removed before the expira- 
tion of the term. Looking back to the very infancy of the 
Roman law, we find that by the Statute of the Twelve 
Tables it was enacted that no one is to be compelled to take 
away the timber of another which has been made part of his 
own building, but that he may be made by the action de tigno 
infimcto to pay double the value; and under the term 
tignuniy or timber, all materials for building were compre- 
hended. But if the building was destroyed from any cause, 
then the owner of the materials, if he had not already 
obtained the double value, might reclaim the materials. 
The object of this enactment was to prevent the necessity of 
buildings being pulled down, and it certainly does not 
contain any recognition of the maxim that "everything 
built on the soil accedes to it." In the time of Gaivs^ 
iiowever, this maxim had been generally accepted by Boman 
lawyers. Where the owner of the soil erected the building, 
using his own materials for the purpose, no diflBculty could 
arise in the application of the maxim ; but where the 
person who built was not the owner, it could not always be 
applied without some limitations. Either the owner knew 
or he did not know that the land was not his own. If he 
knew it, he was presumed to have voluntarily parted with 
the materials; if he did not know it, then he was not 
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considered as having parted with the property in the ww. 
materials, and could reclaim them when the building was Deojs. 
destroyed (see Viimius ad Inst. 2. 1. 30.). In process of ^JJ^SJJ^ 
time further limitations were introduced by the operation of ^'^iSS^^^ 
another maxim, that '*no one should gain profit to the ^5JS5^^<5;. 
detriment and injury of another " (Dig. 50. 17, 206), where 
the person seeking the profit has sustained no loss, and the 
person from whom the profit is sought has incurred no legal 
obligation. Accor<lingly we find it laid down by Pavlus 
that a hona fide possessor who has made improvements upon 
the land of another is entitled to have his expenses recouped, 
and that even a wrong-doer — a prasdo, as Pcmlus calls him 
— ^is entitled to recover to the extent of the actual improve- 
ment (Dig. 5. 3. 38. ). And in the case of a lessee of a 
house (who, of course, knows that he is not the owner), it is 
laid down by Labeo that if such lessee has affixed a door or 
anything else to such house, he may by action compel the 
own^r to allow its removal from the house, provided security 
damm infecH be given that the house will not be in any- 
way injured by the removal, and that it will be restored to 
exactly the same condition in which it had been before the 
original alteration (Dig. 19. 2. 19. § 4). The Dutch law, so 
£ar as it was not affected by local customs or by special 
l^slation, endeavoured to give effect to both the maxims 
which I have cited ; and the differences which undoubtedly 
exist among the commentators in regard to several points 
must be ascribed to the more or less importance which they 
attached to the one or the other maxim. As to posseasars, 
whether bond fide or mold fide^ I need not repeat the 
observations made in the cases of Bdlingham vs. Blommetje 
(4 Buch. 36) and Barnard vs. Colonial Oovemment (5 
Juta, 122). 

There are few Dutch writers of repute who accept the 
ancient civil law maxim to the extent of depriving the 
possessor, whether bond or maid fide, of his ownership in 
materials which he has annexed to the land, and which, 
before demand of possession by the owner, have been dis- 
annexed by his own act or by the act of another. The main 
conflict was upon the questions whether the maid fide 
possessor has the right of retention after demand and what 
expenses he may recover from the owner. I am inclined to 
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Nov! w. ttg^ee with those writers who regard a maid fide poeaesBion 
^^ *^ as being in the nature of spoliation, and who hold that the 
iSS^MiSw ^^^^ should first be restored before any question of compen- 
"^aud^s^th**" sation can arise. As to the nature of that compensation, the 
WolSiuS higl^ authority of Oromewegm and Voet as to the state of 
the law in their time cannot be gainsaid, but a different 
conception of the law does appear to have gained ground in 
the time of V<m der Keessd, who places the mold jide 
possessor on the same footing as a lessee who has made 
improvements without the consent of the lessor (Vcm der 
Keessel, Thes. 214). In regard to lessees in agriculture, 
their right to retain occupation of the land until compen- 
sated for improvements was asserted by some and denied 
by other writers even before the States of Holland and 
West Frieslaud expressly legislated on the subject. An 
interesting discussion on the subject may be found in 
Huberts Prselectumes (19. 2. 7). That the right was often 
claimed and abused is clear from the preamble ta the 
Placaat of 26th September, 1658. The Placaat expressly 
forbids such retention, and refers to it as a mere pretext for 
unlawful occupation. That Placaat, whatever may be said 
as to those Placaats on the same subject which preceded it^ 
was certainly intended to apply to all agricultural tene- 
ments. The 10th section provides that if, after the expira- 
tion of the lease, the owner shall resume possession or let 
to others, he shall be bound to pay the former lessee or his 
heirs compensation for such buildings as shall, with the 
consent of the owner, have been erected on the land as well 
as for the sown lands, but the lessee is not to remain in 
occupation after the term under the pretext of having 
erected buildings or made other improvements ; his remedy 
being by action for compensation, which can only be brought 
after he has quitted possession. The term used for buildings 
is tmmeragie, which, as Hopley, J., correctly suggests, 
was used in the extended sense in which the term tignum 
had been used in the Eoman law. The 11th section enacts 
that in the valuation shall only be included the bare 
materials 'without sand, lime, or wages," and the use of 
these words strengthens the view that Hmmeragie included 
more than the mere timberwork. The same section confers 
on the lessee, after quitting posbessiou, a tacit hypothecation 
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for the value of the materials until compensation is paid. 
The 12th section enacts that as to buildings erected without 
the consent of the owner, the lessee must before the expira- 
tion of the lease " break them down and remove the materials 
from the land (met der daad af te broken en van de grond 
doen brengen) on pain that whatever shall after such time 
be found thereon shall come and remain for the benefit of 
the owner (op pene dat al het gene na den voorschreven 
tijd daarop alsnog gevonden zal worden, betzelve komen en 
blijven zal ten behoove van den Eigenaar)/' The 13th sec- 
tion provides that no compensation shall be payable to the 
lessee for the planting of any trees, unless tliey had been 
80 planted with the authority of the owner, in which case 
compensation is to be payable for the cost of the trees at the 
time of planting. The enactment is silent as to the removal 
of trees before the expiration of the lease, but I take it that 
the civil law principle would apply that the trees having 
derived their chief nourishment from the soil belong abso- 
lutely to the owner of the soil. The Placaat is silent also 
on the subject of improvements which were necessary for 
the protection or preservation of the land. Such improve- 
ments cannot, of course, be removed before the expiration of 
the lease, for the removal would be a direct and permanent 
injury to the land ; but on the other hand there is ample 
authority for holding that compensation must be paid for 
such improvements, whether made by a possessor or lessee, 
in the same way as if such possessor or lessee had acted as 
negoHorum gestor. The Placaat does not mention urban 
tenements, but it clearly was not intended to place agricul- 
tural lessees in a better position than urban lessees. Every 
article of it restricts the ancient common law rights of 
lessees. In the case of de Vries vs. Alexander (Foord's 
Bep. 48), this Court held that the 9th article prohibited 
lessees in agriculture from sub-letting without the consent 
of the owner, although it did not apply to urban lessees, 
whose rights in this respect must be regulated by the rules 
of the civil law. This view was also adopted by the Supreme 
Court of the Orange Free State in Visser's Case (1 Gre- 
gorowski, p. 8), and was confirmed by this Court in the 
subsequent case of Swa/rts vs. Landmark (2 Juta, 5). The 
9th article had never been accepted in Holland as altering 
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nIv^w ^^^ ^^^^ ^^^ "^ regard to the sub-letting of urban tenements, 
Pec' 13.' but it does not follow that some of the other articles may 
idi<SSdSSSii ^^* ^^® ''^^^ accepted as generally applicable. Some of 
"'a^^jSSth^" the later writers, notably Van der Keesael (Thes. 213), 
Jwimion^oJ. ft^^cept the 10th, 11th, and 12th articles as having been 
incorporated into the common law of Holland and Friesland 
relating to landlord and tenant. Their view appears to me 
to be correct, but even if it were not, I cannot agree 
with the Judges in the Court below in holding that if the 
Placaat does not apply to urban tenements, lessees thereof 
would have no right during their tenancy to remove materials 
a£Sxed by them to the soil. If the Placaat does not apply, 
their right of removal would be beyond doubt, subject of 
course to the landlord's right to prevent any injury to the 
soil or any diminution of his security for rent and damages. 
Bwrge^ in his Commentaries (voL 2, p. 15) correctly says : 
'' Moveables affixed to land or buildings acquire the quality 
of immoveable by reason not alone of their being affixed, 
but of their being affixed with the intention of their per- 
manently remaining. No such intention can be presumed 
when the person by whom they are affixed has only a 
temporary interest in the land or house. Moveables, 
therefore, which would be immoveable if affixed by the 
owner, continue moveable as between him and the tenant. 
The civil law and the codes of Holland and Spain permit 
the tenant to remove them where it can be effected without 
material injury to the property." This right could only be 
effectually exercised during the continuance of the relation- 
ship of landlord and tenant. The effect of the Placaat was 
to vest in the landlord on the expiration of the lease the 
ownership in all materials remaining annexed to the land, 
and even in materials which having been once annexed 
without his consent had been disannexed by the lessee but 
not removed from the land, reserving to the lessee the right 
to compensation for the value of materials which he may 
during his tenancy have affixed to the land with the consent 
of the owner. In the case of Trustees of Lyons v. Ex- 
ploration Company (6 H. C. 216) the High Court of Griqua- 
land decided that, " apart from contract the tenant of an 
urban tenement is not entitled to claim compensation for 
improvements at the expiration of his tenancy." With this 
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decision I fully agree if oonfined to the case of improyements 
made without the consent of the landlord. As to improyements 
made with such consent, the right to compensation of 
lessees, whether agricultural or urban, before the introduction 
of special legislation in the Netherlands, is undoubted, and 
it is only by applying the Placaat that lessees of urban 
tenements can be limited in the amount of compensation to 
the bare yalue of materials which they haye affixed to the land. 
I haye adyisedly refrained from referring to the English law, 
which, upon questions arising between landlord and tenant, 
can be of little assistance to our Courts. The interests of 
the landlord, so far as they do not conflict with the require- 
ments of trade, haye always been exceptionally fayoured by 
the common law of England, and the ancient Eoman law 
maxim that " whateyer is affixed to the soil accedes thereto," 
has been accepted without aU the qualifications which were 
admitted by the later civil law. StiU, several modifications 
have been introduced, so much so that Broom, in con- 
cluding his obseryations upon the maxim (Legal Maxims, 
p. 383), remarks that " A perusal of the preceding pages 
will sufficiently show that the maxim is held up by our law 
only to be departed from on account of the acknowledged 
ill effects which would ensue &om too strict an application 
of it." In the Netherlands the maxim has always been 
tempered more or less by the application of another maxim, 
that ** no one should gain profit to the damage and injury 
of another." The Dutch law, at all events, gives the 
tenant an opportunity during his tenancy of preventing 
the rigid application of the more ancient maxim and, if it 
deprives him, after the expiration of his term, of the 
ownership in the materials affixed by him, it allows him to 
recover the cost of those materials if they had been affixed 
with the landlord's consent. On the other hand, it safe- 
guards the landlord's interests by giving him the right to 
an interdict restraining any eviction not authorized by the 
contract of lease or any other act which would diminish his 
security for rent, and by reserving his right to damages for 
any injury done to the land. As to the English law, I 
ought to have added that in a case like the present it is by 
no means clear that the buildings, having been erected only 
for the purpose of the sub-lessees' butcher's business, could 
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not have been removed during their tenancy. Upon the 
disputed questions under consideration, we are of opinion 
that the law of this Colony may be briefly stated as 
follows : (1) A hand fide possessor retains his ownership in 
materials affixed by him to the land until he has parted 
with the possession. Even after the owner has appeared 
to demand possession, such lona fide possessor may retain 
possession until he is compensated for his improvements to 
the extent of the enhanced value of the land and, failing pay- 
ment of such compensation, he may remove the materials if 
he can do so without serious damage to the land, or he 
may surrender occupation and recover the compensation by- 
action. (2) A mala fide possessor who has affixed materials 
to the land and, before demand made by the owner, has 
disannexed and removed them, is not deemed to have parted 
with his ownership in the materials. After demand, he 
no longer has the right to retain the land or remove the 
materials from the land, nor is he entitled to compensation 
except for such expenditure as he may have necessarily 
incurred for the protection or preservation of the land. If, 
however, the rightful owner has stood by and allowed the 
erection to proceed without any notice of his own claim he 
will not be permitted to avail himself of his fraud, and the 
possessor, although he may not have believed himself to be 
the owner, will bar the same rights to retention gmd com- 
pensation as the lonA fide possessor. (3) In the absence of 
special agreement a lessee annexing materials, not being 
growing trees, to the soil is presumed to do so for the sake 
of temporary and not perpetual use, and, as between himself 
and the owner of the land, does not, during his tenancy, 
lose his ownership in the materials. He may, before the 
expiration of his term, disannex the materials and remove 
them from the land, subject to the rights of the landlord to 
demand security against any serious damage to the land, 
and to interdict any depreciation of his tacit hypothecation 
for unpaid rent At the expiration of the lease, however, 
the owner of the land becomes the owner of all materials 
then remaining annexed, and even of materials which, 
having been annexed without his consent, have been dis- 
annexed but not removed by the lessee. The lessee has no 
right of retention after the expiration of his term, but may 
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by action recover tlie value of the materials annexed by him ^o^ 
with the landlord's consent, and the land becomes subject D^a. 



to a legal hypothec for such compensation when duly fSSJiMAmn^ 
assessed. Improvements necessary for the protection or '*and*&Sth*'" 



preservation of the land may not be removed even during ^orSuou^u' 
the tenancy, but on- the other hand they must be com- 
pensated for. It follows that if the lease now in question 
had been silent as to improvements the defendants could 
not have been held liable for the value of the buildings or 
for the cost of replacing them. If they were liable in 
damages at all, it was for not restoring the land to the con- 
dition in which it was before they erected the buildings. 

The Court below held that the defendants were bound to 
deliver the land, with the buildings erected by themselves, 
in a proper state of repair, and that the measure of damages 
for their default is the amount it would cost to place those 
buildings in such a state of repair. I quite agree that this 
should be the measure of damages if the covenant to 
surrender the land, ** with all erections and buildings thereon 
in good repair and condition," was intended to deprive them 
of their common law right, during their tenancy, to remove 
materials annexed by themselves, and not required for the 
preservation or protection of the property. It is by no 
means clear to me that the covenant must be taken to 
extend to buildings which the lessees might themselves 
erect. If at the time of the commencement of the lease 
there had been any buildings on the land, the covenant to 
deliver buildings in repair would have been held to refer to 
such buildings, and not to include buildings erected by the 
lessees during their tenancy. But a bare plot of land was 
leased, and it is fairly contended for the plaintiffs that if 
the covenant is to have any force at all it can only refer to 
the buildings erected by the lessees. On the other hand, it 
is suggested that the plaintiffs, whose chief revenue is 
derived from the letting of land, simply adopted a form of 
lease without bearing in mind the condition of the land 
leased to the defendants. The ordinary rule in this Colony 
for the construction of a covenant to repair is that the 
buildings must be left in the state of repair in which they 
were delivei*ed to the lessee. A similar rule appears to 
obtain in England, according to the recent case of Lister vs. 
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Lane (L. R. 1893, 2 Q. B. 216), in which Lord Esher 
remarked : '^ However lai^e the words of the covenant may 
he, a covenant to repair a house is not a covenant to give a 
different thing from that which the tenant took when he 
entered into the covenant." But assuming that the covenant 
now in question was intended to include buildings which 
the lessees might erect, it cannot mean more than tiiat they 
should, if left standing, be delivered in good repair. 
Certainly more explicit language is required to deprive the 
defendants of their common law right. The proviso which 
immediately follows appears to have been introduced with 
the yiew of preventing the possibility of too rigid a con- 
struction of the covenant. In regard to this proviso it is 
urged that a house with foundations laid into the soil is not 
capable of removal without injury to the land, but the 
existence of such foundations can hardly be the test, seeing 
that large and substantial buildings are nowadays erected 
upon a broad base without any foundation being sunk 
beneath the surface of the soiL The mere fact that some 
excavation of the soil would be necessary to remove the 
foundations is not conclusive, for the exception as to 
"boundary fences" shows that the parties contemplated 
some excavation or other disturbance of the soil in removing 
buildings without injury to the land. It may well be that 
there are few improvements which would be incapable of 
removal without injury to the land, but that is no reason 
for declining to give effect to the proviso which only 
prohibits such removal as is incapable of being effected 
without such injury. The circumstance that compensation 
for permanent buildings and erections must be paid to the 
lessees in case the lessors should terminate the lease before 
its expiration by effluxion of time does not affect the 
lessees' right of removal. Six months' notice of such ter- 
mination must be given to the lessees, and during that 
interval their right of removal might be exercised. If the 
right is not exercised, compensation becomes payable under 
the contract for the value of the buildings and not for the 
more limited amount which would by law be payable at the 
expiration of the term. In the present case no rent was due 
and unpaid at the time of the removal of the improvements, 
those improvements were capable of removal without injury 
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to the land itself, and the removal took place before the 
expirati(m of the lease. I am of opinion, therefore, that if, 
in fact, some trifling damage was done to the land by some 
foundations being left which were not there before the lease, 
the plaintiffs' proper remedy is to sue for the damage thus 
done, the correct measure of damages being what it would 
cost to -replace the land in the condition in which it was 
before the buildings were erected. Bat the action, in the 
form in which it was brought, ought, in my opinion, to have 
been dismissed. The Court below properly held that the 
plot of ground leased was an urban tenement, but, in my 
opinion, erred in holding that, as lessees of such a tenement, 
the defendants were not entitled, during their tenancy, to 
remove the buildings either under the common law or by 
virtue of the special provisions of the deed of lease. The 
appeal must therefore be allowed with costs in this Court, 
and in the Court below, and judgment of absolution from the 
instance entered. 



1893; 
Not. 29. 
Dec. 13. 

DeBeenCon- 

solidAted Mines 

M. The London 

and Soutli 

AMoan Ex- 

ploratiou Co. 



Buchanan and Upington, JJ., concurred. 

C Appellants* Attorneys, Scahlen ft Sttret. 1 

Respondents' Attorneys, Faibbridoe ft Abdesne. J 



Campbell vs. Gbeen. 

Magistrate's Cov/rt — Costs — Judicial Discretion — Minors — 
Father and Natwal Guardian. 

The mere fact that an action has been instituted ly a plaintiff 
on behalf of his minor children is not sufficient to deprive 
the MaffistrcUe's Court of its judicial discretion to refuse 
costs to the successful plaintiff. 

Appeal from a judgment of the Besident Magistrate of 
Aliwal North in an action in which Alexander Campbell, in 
his capacity as guardian of his minor children, sued Wilhel- 
mina Frederika Green, and John Green in his capacity as 
trustee of the insolvent estate of the said Alexander 
Campbell, to recover certain three cows and three calves, or 
their value, £20. 



1893. 
Dec. 14. 

Campbell vs. 
Green. 
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j^^ From the evidence it appeared that in May 1891 Campbell 

carn^ M. ^^^ * portion of a farm from Mrs. Green at a yearly rental 
Green. ^f £30^ ^nd livod on the farm for eighteen months, but paid 
no rent. Just before hiring the farm, being indebted in the 
sum of £80 to one Thomson, Campbell borrowed that amount 
from Mr. Green, acting as agent for Mrs. Green, and, as 
Mr. Green alleged, offered his " breeding cattle *• as security 
for that sum. This Campbell denied, and stated that even 
if tliat were so Mrs. Green had neglected to take possession 
of the pledge, and also had subsequently had other business 
transactions with him. As a fact it was proved that the 
only breeding cattle ever in Campbell's possession were the 
progeny of certain cows given in 1884 to the minor children 
of Campbell by one Symes. On the 23rd of November, 1892, 
Campbell sent word to Mrs. Green that he was leaving her 
farm next day, and thereupon Mrs. Green sent her sou 
Fitzgerald to take possession of the cattle for the rent and 
for the money advanced to pay Thomson. When Fitz- 
gerald came, Campbell separated his own cattle from his 
children's and handed his own over to Fitzgerald. A 
dispute arose as to the children's cattle, and on Campbell 
leaving to consult his attorney, they were driven off to 
Mrs. Green's fiBurm by Fitzgerald. Early in December 
Campbell surrendered his estate as insolvent, and Mr. Green 
was appointed trustee of the estate. He as trustee obtained 
the children's cattle from Mrs. Green and advertised them 
for sale, whereupon Campbell, through his attorney, pro- 
tested against the sale by letter in March 1893. Before the 
time appointed for the sale, Campbell seized and carried off 
all the children's cattle except three cows and three calves. 
Of these two cows and three calves (one cow having died 
whilst in Mr. Green's possession) were sold by public auction 
to Mrs. Green in June 1893. 

Mr. Green admitted to the Magistrate that at the time 
he lent the money he knew some of the cattle were the 
children's. 

The Magistrate gave judgment for the restoration of two 
cows and three calves in Mrs. Green's possession, or payment 
of their value, £10, and for £4, the value of the cow that 
died, against Mrs. Green and Mr. Green in his capacity as 
trustee, the one paying the other to be absolved, but made 
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no order as to costs. Against this order as to costs the J»93. 

Ill DecW. 

appeal was brought. qu^u«. 

The Magistrate sent up the following reasons for his <3ram. 
judgment: ^'I found that the cattle sued for were the 
property of the children. A number of witnesses in support 
of the plaintifiTs case had been called, and their evidence 
was not shaken in cross-examination. I could, therefore, 
only conclude that the claim was a lond fde one. I also 
found that Campbell had behayed very shabbily. I believed 
Mrs. Green's evidence to be thoroughly reliable, and that 
the money was lent to Campbell upon the understanding 
that the breeding cattle were to be security for the loan. 
Mr. Green knew that there were cattle belonging to the 
children, but had no reason to suppose they all belonged to 
the children. No one would, I think, have supposed that to 
be the case." 

Buehan<my for appellant. Though a Magistrate has a 
discretion as to costs in an action tried by him, it is a 
judicial discretion, i.6., one founded on legal principles. 
Van der Berg vs. Qehhard (3 Menzies, p. 407) ; Dodds vs. 
Ba/ray (Bucb. 1874, p. 41); Kirsten vs. Van Noarden 
(Buch. 1879, p. 232) ; Van Wyh vs. Fabw (2 E. D. C, 
p. 152).* In this case there was judgment for the minor 
children, and costs should have followed the result, as there 
was no legal reason making to the contrary. The Magis- 
trate based his order on the ground that Campbell had 
treated Mrs. Green '' shabbily," in that he had promised 
cattle aa security for the loan, which subsequently appeared 
to belong to the children. This Campbell denies, and his 
denial is borne out by the fact that Symes states that he 
told Mrs. CampbeU the cattle belonged to the children, and 
the tact that Mr. Green admitted to the Magistrate that he 
knew all aloug that some of the cattle belonged to the 
children. 

[Dfi YiLLiEBS, C.J.: But the Magistrate believed Mrs. 
Green, who said she did not know.] 

* Vide also Bennett & Webster vs. Coeizee, 1 Jiita, p. 286 ; Van Booyen 
vs. Klerck, 2 Juta, p. 149 ; UmMongo vs. Umgonda, 6 E. D. 0., p. 211 ; 
Adains vs. Sparlctf 2 Shell, p. 100, 
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At all events, Mr. Green, her agent, knew and, moreover, 
tn beuM ^^* ^^^®" ^^^ ^^^ deny that subsequently to the alleged 
^^- pledge she did not take possession of the cattle, but even 
'' backed" a bill for Campbell and had other business 
transactions with him. Besides Campbell was not the real 
plaintiff, he only acted as his children's guardian, and by 
refusing costs in the suit the Magistrate is punishing the 
children for their father's misconduct. The loan was made 
to the father in his individual capacity. The wrongfdl 
seizure by Campbell of the cattle before the sale only 
counterbalances the illegal taking of them by Mrs. Green's 
orders. Besides Mrs. Green seized the cattle on the very 
day that Campbell had advertised his intention to surrender 
his estate. 

MoUeno, for respondents. The Magistrate was in the 
first instance wrong in not making plaintiff find security for 
costs in accordance with defendants' request. Van der Walt 
vs. Hudson a/nd Moore (4 Juta, p. 365;. Out of this refusal 
arose all the difficulties. The Magistrate erred in ^ving 
judgment for plaintiff, but as plaintiff was insolvent it was 
of no use to appeal. Every defence available against the 
insolvents can be taken against the min<:»«, as the father had 
the administration of the children's property. Van Booyen 
vs. Werner (9 Juta, p. 425); Steyn vs. Steyn*s Trustee 
(3 Sheil, pp. 185 and 323) ; In re Knoop (8 Shell, p. 247). 
Appellant had sued in the Court below without the leave 
of the Court, and so sued at his own risk and could not 
prejudice the minors. It wtts laid down in Liquidators of 
the Union Bank vs. Beit (9 Juta, p. 109 [vide p. 144 J) that it 
is in the discretion of the Court to mark its disfavour of the 
conduct of the agent of the successful party by refusing 
costs. 

Buehanan, in reply. The Magistrate was right in refusing 
to compel plaintiff to give security for costs, as it was laid 
down in Lange vs. Claasen* that such security is given not 
for the protection of the defendant but for that of the minors. 
Although the father of minors, not emancipated, has the 
management of their property, that means only the manage- 
ment of a tonus paterfamilias acting as agent for his children. 



Vide tupra^ p. 243. 
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If he has overstepped this limit he cannot bind his children, ^I^^ 
and the Court as Upper Guardian will protect them. The (^^"^ii^, 
children conid reclaim their property wrongfully alienated ^n^i^- 
by him even from bond fide possessors. To hold otherwise * 
would be to cast minors back into the position they occupied 
under the pcUria poteatm of ancient Bome. Here also Mr. 
Green, the agent in the loan, cannot on his own showing be 
termed a bond fide possessor. The awarding of costs depends 
upon legal principles as strong as those goveming the 
reclamation of their property by the children. Van Wyh 
vs. Fdber (2 E. D. C, p. 152). BeWs Case does not apply, as 
in no sense can Campbell be said to have been the agent of 
his children in obtaining the loan, or in promising their 
cattle, if he did do so, as security. 

Db Villiers, C.J. : The appellant's counsel has correctly 
stated that although the question of costs is in the 
Magistrate's discretion, such discretion should be exercbed 
judicially and not arbitrarily. Now, if the cattle had 
belonged to Campbell, and he had sued the defendants in his 
own name, there could have been no doubt that the 
Magistrate, although giving judgment in Campbell's favour, 
would have been quite justified in withholding costs from 
him. Does it make any difference, under the circumstances 
of this case, that the action was brought by Campbell on 
behalf of his minor children ? It is said that they ought not 
to be prejudiced by his acts, and if it were only in the 
conduct of the action that Campbell acted improperly 
towards the defendant, there would be force in the argument. 
But throughout his dealings with the cattle Campbell 
misled the defendant, Mrs. Green, and afterwards it was he 
who had some of the cattle stealthily removed from the 
dei'endant's custody. The Magistrate in his " reasons " says 
that Mrs. Green had no reason for believing that the cattle 
belonged to the children, and he might have added that 
she had every reason to believe that the cattle belonged to 
Campbell himself. Under such circumstances we cannot 
forget what is due in justice to the defendants. In law the 
father has very large powers of administration over the pro- 
perty of his childreiv, and, considering the facility with 
which these powers might be exercised to defraud others, it 
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^^•^ would be very dangerous to lay down a rnle that the 

canTbeUw children can in no case be prejudiced by the manner in 

Green. which their father exercises his powers. At all events I am 

• not satisfied that the Magistrate has exercised his discretion 

in an arbitrary manner. His reasons for not giving the 

plaintiffs their costs are founded on good sense, and the 

appeal must be dismissed with costs. 

Buchanan and Upington, JJ., concurred. 

r Appellant's Attorneys, Scanlen & Stfret."] 
LRein;)ondenf 8 Attorneys, Sauer h Standen. J 
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In the matter of Zaekan ys. Arp's Trustee (3 Shell, 415), 
which was heard on Noyember 23, 1893, and in which an 
order was made by consent, the case of Pienaar^s Trustee ys. 
Pritehard (28th May, 1885) was referred to. Not haying 
been reported as yet^ it is deemed adyisable to do so here. 

Pibnaar's Trustee vs. Pritohabd. 

Insolveney'-Ord. 6 of 1843, 8. ^—Trustee— Oreditbr^ 
Action. 

A creditor in an insolvent estqie objected to a certain proof of 
ddft being allowed as being an v/ndue preference. The 
trustee declined to take action to set the bond so proved 
amde, and no resolution of creditors was taken ofh the 
point. Held, that the creditor should be allowed to bring 
an action to decide the validity or otherwise of the bond, 
he being personally liable for costs. 

Application to haye a certain objection to the plan of id85. 
distribution in the aboye estate, lodged on behalf of respon- *^ ^* 
dent, expunged. 

Pienaar surrendered his estate on the 28th June, 1884, and 
a bond was proyed in his estate in fayonr of his father for 
£650. This bond respondent declared was an undue prefer- 
ence, and being an unsecured creditor to the amount of 
£231 10^., he objected to its proof. This bond was dated 
26th April, 1884. The trustee alleged that at that date the 
insolyent was in solyent circumstances, but that through 
being surety for one Booysen on certain promissory notes 
amounting to £1837 IO3., and the said Booysen haying had 

Vol. X.— Pabt IIL ' 2 E 



Plenaar^s Tni»» 

teew. 

Pritdiard. 
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^885^ his estate compulsorily sequestrated, the insolyent became 
liable under the notes. The notes were made in March and 
April, 1884, shortly before the passing of the bond. 

The respondent stated that though there was no resolution 
of creditors challenging this transaction, he wished to bring 
an action to set it aside. The assets were valued in the 
schedules at £2268 5«., but only realised £1185 lOs. The 
bond was passed while the notes were still running and 
before they were due. He did not consider that the trustee 
was studying the interests of the creditors, as he had declined 
to challenge this transaction. 

The evidence of the insolvent had been taken in the 
insolvency proceedings. He stated that the bond was for 
money borrowed many years ago, and in parts ; no acknow- 
ledgment had been given; the first transaction was about 
twenty-one years back. No accounts passed between father 
and son, though insolvent stated that about a year back 
he had given his father an acknowledgment of debt for 
£650. 

Leonard, Q.O., for the applicant. 
Sehreiner, for the respondent. 

Thb Coubt ordered the question of the validity of the 
objection to be tried by action to be forthwith instituted by 
the respondent, who must be personally liable for costs. 

[AppUcanf 8 Attornef , W. E. Moore. "1 

Reqwndoif I Attorneys, Van Ztl, BuissiifirA & Leonabd. J 
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In the case of the Qtteen vs. Koflcm (antSy p. 259) the 
following cases were referred to, and they are here shortly- 
reported: — 

Queen vs. Febbuaby and Mel 

Indictment — Conspiracy — Point reserved, 

^* Conspiring " to commit a crime is not in itself a substantive 
crime, 

1841.^ Argument on a point reserved from the Circuit Court held 

at Worcester on the 12th January, 1841. 
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The prisoners February and Piet Mei kad been charged ^^i 
with ** conspiracy to cause the commission of the crime of ^^^ 
arson/' in that they did on the date alleged "wrongftdly «T*»iMeL 
and unlawfully conspire together to cause procure and incite 
one Cobus Labttn wrongfully and unlawfully to set fire to 
and bum the dwelling-house of W. M." The case was tried 
before Menzies, J., and the jury found (1) that on two 
occasions February did instigate and endeavour to persuade 
Cobus Laban to set fire to the house, that on one of these 
occasions Piet Mei was present and heard February instigate 
Cobus to set fire to the house, and expressed his approval of 
it. (2) That previous to this last mentioned occasion the said 
February and Mei had had no communication or concert 
with each other. The Coubt reserved the point for consi- 
deration whether the crime as laid in the indictment was one 
known to our Law. The question was argued on the 18th 
February, numerous authorities being referred to, most of 
which were also quoted in the case of B. vs. Kaplan, 9upra. 

doete, for the prisoners. 
Porter, A.Q., for the Crown. 

Our. ad. vtdt 

Postea (February 27th) :— 

The prisoners being before the Court ; 

The Coubt held that by the law such a crime as charged 
in the indictment could not consist, and is unknown herein. 

A verdict of not guilty was entered and the prisoners 
discharged. 



Queen t^ Jan Jaoobs. 

Indictment — Attempt to Commit a Crime. 

An attempt to commit a crime is indictable. 

Argument on a point reserved from the Circuit Court held i854. 
at Swellendam on 18th September, 1854. The prisoner was 
charged with the ** crime of attempting to commit the crime 
of theft," in that he did attempt to steal one sheep. He was 
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1964. found guilty, and the point was reserved as to ^^ whether the 
— _ crime charged amounts to one panishable by Law." 
jMobs. The point reserved was argued on December 15th, 1851, 

before the Supreme C!ourt 

WcUermeyer, for the prisoners. 
Porter, A.O.y for the Crown. 

The Coukt sustained the indictment. 
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W. P. SCHBEINEB, Q.C. 
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Absence FBOM Ck)LONT. See Executor 21 

AooEssioN TO Land. iS^ed Lease .. .. .. .. .. 359 

Account. iSee Agent ,, .. .. .. .. .. 32 

Act 20 OF 1856, § 8. See JuBiSDvmos 41 

Act 20 OF 1856, ScH. B. Rule 74. See Appeal 309 

Act 9 OF 1858. /8<5e Tbansfbb 291 

Act 12 OF 1868, § 47. See Company 65 

Act 21 OF 1876. 5ce Appeal 309 

Act 22 OF 1876. /Sec Will • .. .. 276 

Act 23 OF 1880, § 38. 5e6 Municipalitt 142 

Act 28 OF 1881. See Reqistbation 120 

Act 27 of 1882, §8. See Pouob Offences 237 

Act 48 OF 1882. /8^ Insolvency 314 

Act 48 of 1882. i8^ Libel 107 

Act 28 OF 1883. SeehiqvoB 132 

Act 38 OF 1887, %2. See Impobtee .. 22 

Act 37 OF 1888. /Sec Jurisdiction 251 
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Act 40 OF 1889. ./8^ Election 24 

Act 25 OF 1891, § 26. /See Liquoe 273 
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„ §37. /See Appeal 309 

Act 25 OF 1892, §§149 and 209. /See Company 65 

Aono Redhibitobia. See Sale 246 

Adiation. /See Will ^^ 

Administbation, ie<<er« <2^. /See Executor 1 

AQKST^Prvncipal^Acc(mnt--Sumnons in Magistrates Cowrt— 
Exce)ptianr—OhligaHon to explain dc/lciency.— A smnmons in a 
Magistrate's Court alleged in substance, although in inartistic 
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langnage, that the defendant as manager of the plaintiff's 
business at L. had accepted as correct, certain stock-lists of goods 
supplied by the plaintiff to, and found by him in the place of 
business, and that a comparison of these lists with the defendant's 
accoimts of goods sold showed a certain deficiency \maocounted 
for. 

Eeldj that in anaction brought for the amount of the deficiency, 
an exception to the summons that it disclosed no ground of 
action, inasmuch as it did not allege that the loss was due to 
fraud or carelessness, had been properly overruled by the 
Magistrate. 

Assuming the statements in the summons to be correct, the 
obligation to explain how the deficiency occurred lay upon the 
defendant as the person entrusted with the custody of the goods 
and the management of the business. Failing such explanation, 
the defendant held liable to account for and pay the deficiency. 
Biddulph vs. Yates 32 

AoBEEitENT — Scile — Foct — Servitude — Begistration — NoHce — 
Prohibition against selling Liquor on Lwnd Sold^'Interdict."^ 
An agreement superadded to a contract of sale of land, that the 
purchaser shall not allow the sale of intoxicating liquors on the 
land without the permission of the vendor is binding upon the 
executor of the purchaser. 

Where such an agreement has been introduced as a mere pact 
in fiEivour of the vendor personally, it would not be binding npon 
subsequent bond fide purchasers without notice, even although 
duly registered ; but secus where the agreement constituted a 
servitude in fevour of the vendor as the owner of another tene- 
ment, in which ca^e registration would be sufficient notice. 

Interdict granted, restraining the executrix of the purchaser 
from selling intoxicating liquors on the land sold without proof 
of pecuniary damage to the vendor. SteyUerviUe Consistory vs. 
Bosman 67 

Alienation, Exfbopbiatbd Land. See Expbopbiation 16 

Alienation, Pbohibition of. See Will 146 

Aliment of Indigent Parent — Lunatic Son, — ^A child who has more 
than sufficient means for his own support is legally bound to 
provide for the aliment of his parents who are in distress and 
unable to work, and this obligation may be enforced by a fother 
against the estate of his son whd'has been declared a lunatic by 
order of CJourt. InreKnoop .. .. .. ., .. 198 

Ambiquitt. /Se« Bill of Lading 343 

Amendment. /See Pleading 50,52 

Animus INJUBIANDL /Snee Defamation 223 

Annulment OF Mabbiagb. iSeeMABBiAGS 318 

Anonymous Pabtneb. /See Pabtnebship 168 
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Aktbnuftial Contract. — Marriage — Begistration after Mar- 
riage. — Where parties had married with the intention of exclud- 
ing oommunity and under the bona fidehe^d thai an antenuptial 
contract, regarding which they had given instructions, had heen 
duly executed, but which had not been done : The Cowrt ordered 
the r^istration of the contract after marriage. In re Steele .. 206 

Appbal.. /See Review 129 

Appeal in fobma paupebis. See Paupeb 7 

1. Appeal — Notice of — Notice to AUomey-General — Sentence a/nd 
ConvicHon^Act 21 oflSlQ—Act 16 o/1892— Pt*Wic or private 
Prosecution — Costs, — ^In every case of appeal against a convic- 
tion and sentence of a Magistrate's Court the provisions of the 
4th section of Act 21 of 1876 must be complied with, and if the 
Appeal is not prosecuted within forty-one days of the notice of 
appeal, the right of appeal ceases. 

An appeal against a conviction and sentence for a contraven- 
tion of Act 16 of 1892, § 30, fidls within the provisions of Act 
21 of 1876, §4. 

Notwithstanding the provisions of Act 21 of 1876 the practice 
of giving notice of appeal and of the groxmd of such appeal to 
the Attomey-G^eral as Public Prosecutor should be continued 
in case where the prosecution has been at the suit of the Crown. 

In cases of public prosecution, a Magistrate's Court cannot 
award costs either to or against the accused, and in appeal 
in such cases it is not the practice of the Supreme Court to award 
costs. 

In cases of private prosecution a Magistrate's Court cannot 
award costs except where specially authorised to (as for instance 
under the 74th Rule of the Magistrate's Court Act of 1866), but 
in appeal in all such oases the Supreme Court may award costs 
to. the successful party. Snydersya. Theron 309 

2, Question of Law Beserved— Verdict of Jwry—Thrft-^Evi- 

dence of Crime. — The question whether there is any evidence of 
the crime charged may be reserved by the Judge presiding at 
the trial of a criminal case as a question of law for the considera- 
tion of a Supreme Court. 

The credibility of the witnesses does not enter into the con- 
mderation of such a question, for if any &cts have been depoeed 
to on behalf of the prosecution from which ^ jury might justly 
InfiBr that the crime charged had been committed by the prisoner, 
the verdict should not be disturbed. Queen vs. Judelman .. 12 

Appointment of Tbusteb bt High Cohbt. See Insolvbnot .. 62 

ABBX8T. See Police Oftengbs 237 

Abbbst, Wbit of. iSes JuBiBDionoN 192 

Asbault. iS^ Sohoolmasteb 240 

Absebtion OF Right. /Sae Malioioub Injubt 189 

Attachment* SeeCBXDTron 68 
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Attempt. /Sbe Conbfibaot 269 

IndidabU Offence-^An attempt to commit a crime is an indict- 
able ofifenoe. Queen YB. Jan Jao6b§ 883 

Attbstation. See Will 276,277 

Attobnet-Gbnebal. See Appeal 309 

Beotspit Sooibtt — Sick Fay — Negligence, — The plaintiff having 
been disabled from dmng work for twelve days by sickness 
claimed sick pay from the defendant Sodety to which all fees 
dne by him as member had been duly paid. The sickness 
was caused by an assault committed upon him for which he had 
given some provocation : 

Heldf that the mere fact of his having given such provocation 
did not debar him from receiving his sick pay. Aarans vs. 
ExceUior Ben^ Society 164 

Bill of Lading — Charterparty — Freight — Ambiguity — Beference 
to Margin, — In the body of a bill of lading for a cargo of wheat 
from Australia on board a ship ''bound for Algoa Bay for 
orders,'* freight was made payable ** as per charterparty," and 
in the margin freight was stated to be at ISs. dd. per ton. The 
charterparty as construed by the Court stipulated for freight La 
the event which happened at 17s. Qd. per ton, and contained a 
clause that 5 per cent commission upon the estimated gross 
freight should be due upon the signing of the charterparty by 
the ship to the charterers : 

Held^ in an action brought by the master against the con- 
signees, that the effect of the body of the note was not controlled 
by the words in the margin, and that the plaintiff was entitled 
only to freight at the lower rate in terms of the charterparty. 
Bache IB. S. A. Milling Co 343 

BoNl FIDE Lunch OB Dinfeb. SeeLiqvon 273 

BouNDABT. /See DiAGBAM, AND Tbansfeb Deed 156 

Bbeaoh of Contbaot. See Specific Pebpobmanoe .. 52 

Bbeagh OF Tbubt. See Fraud 71 

>See Company 65 

BuiLDiNGB. /See Lease 359 

Call. /See Insolyenct 101 

CanceiojATion of Elbotion. See Eleotion and Costs . . 24^ 105 
Cabetakeb. /See Poxtnd .. .. .. .. 35 

Chabtebpabty. /See Bill of Lading 343 

Chief Magibtbats of GbaQUALAND East. /SSse Review .. .. 126 
Child, ouBTODT of. iSee Sepabation 139 

Childben AND Gbandghildben. iSieeWiLL 172 

Civil CoMMissiONEB. /See Election ..24 
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Closing HouB. iSbeLiQuos .. ^ 132 

OOHABTEATIOH. fiw DOHATIOH 214 

GoLouBABLB Tbab8jloth>v. See Vkaxtd 71 

GoMM 09 liAWy Bedbub AT. SeeTojJVDe 46 

COMPAHT. SeeFRAJSD 71 

1. LiguidaHon — EecognUion of Appointment of Seoeiver. 

SeeWmDisQVT 333 

2. Act 25 (f 1892, a 149, 209 -Winding-tip Act 12 of leeS 

— Directors — Breach of Tnut — Liquidatore, — ^At a meetiDg of 
shaFeholdeiB of a oompany for the adminirtration of the estates 
of deceased persoas and other trust estates, it was reaolved that 
the company be yolontarily wound up, and two of the directixs 
were appointed liqoidaton. A shareholder, who was not repre- 
sented at the meetangy now applied for a oompulsory winding np 
on the groond that the two liquidators had with the other 
directors been guilty of a breach of trust in speculating in gold- 
mining shares with the assets of the company, and would not 
be fit and pricier persons to thoroughly inyestigate the affiurs of 
the company: 

Held, that inasmuch as the trust deed did not antluxise the 
directors to speculate in gold shares, and the liquidators had not 
satisfied the Court that they voted in the minority when the 
specoktions were entered into, the cnder for a onnpulsory 
winding up ought to be made in order that independent liqui- 
dators may be appointed by the Court. In re Aliwal North 
Board (f Executors .. 65 

COMPENBATIOH. /See JUBIBDIOTIOH 140 

SeeTRASSTEB, .. 291 

lOB Impboybmehtb. /SeeliBASB 359 

COHDinOH IN LlOENCB. iSee LiQUQB 195 

CoNDinQN — Begistered—Interpretation of^Sale (/Meal^Bestraint 
on. — ^A mill property having been sold and transferred on con- 
dition that the purdias^ shall not, either directly or indirectly^ 
sell meal to any one resident in the P. Municipality : 

Sdd, that a lessee from the purchaser was not (vdiilHted by 
the condition from selling wheat to his customers within the 
P. Municipality, they being at liberty to have it ground else- 
where, and the price of the wheat being the same whether it be 
ground at such mill or taken away without being ground there. 
Van Niekerk Ts. Blake 43 

CONTIBHATIQN OF APPdHTMENT OF TbUSTBB. Sw InBOLVBNOT .. 62 

OFAooofUHT. SeelmoLYwam 101 

Cqhfliot OF JuBiBDioTiON. 5w WiNinno UP 333 

OF Laws. See Nativb 346 
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Ck>MSEMT OF Pabents. See Mabbiagb 318 

1. Ck)N8PiBAGT — Indictment — Crime — Defeating Justice — Contempt 

of Court — Attempt to Commit a Crime — Inciting another to 
Commit a Crime — Overt Act — Principals, — ^It is an indictable 
offence to defeat the course of justice, or to attempt to commit 
that or any other crime. To solicit or incite another to commit 
a crime would amount to an attempt 

Where a crime is attempted or committed by any person in 
pursuance of a conspiracy between two or more persons, they 
are all indictable as principals for the attempt to commit the 
crime, or for committing the crime itself, as the case may be ; 
but a bare conspiracy to commit a crime is not a substantive and 
indictable offence, except where such conspiracy is declared by 
special law to be a crime, as, for instance, a conspiracy against 
the State. 

At the trial of the prisoners for *^ conspiracy to defeat the 
ends of justice," exception was taken that ^ the charge as laid is 
not an indictable offence ^ : 

Eeld^ upon the question reserved for the opinion of the Court, 
that the exception was a good one. 

B, vs. February <fe Mei (February 27th, 1841), approved, 
i?. vs. -Kapton 269 

2. Indictment — Point Reserved, — " Consimng^'' to commit a 

crime is not in itself a substantive crime. Queen vs. February 
&MH 282 

CONBTABLE. /8m POLIOE OfFEKOES 237 

/See False Imfbisoniosnt 200 

CoKSTBUonoH. See Will 172 

CloNTBiBUTOBT. i6N0e Inbolvenot .. .. .. .. .. 101 

Negligence. /See Negligence 159»228 

Conveyance. See Winding up .. .. .. .. .. 333 

COBBECnON. iSSse SOBOOLKASTEB 240 

Costs. jS^ Witness 186 

See Appeal 309 

1, Security for — Insolvent — Plaintiff, — The mere fact that a 

plaintiff is an unrehabilitated insolvent does not entitle the 
defendant to demand security for costs. 

The case of Van der WdltYB.Eudson& Others(4: Juta^ 366) 
distinguished. Lange vs. Claasen 243 

2. Magistrate's Court — Judioud Discretion — Minors — 

Fatjier and Natural Guardian, — ^The mere £Etct that an action 
has been instituted by a plaintiff on behalf of his minor children 
is not sufficient to deprive the MagMnte's Court of its judicial 
discretion to refuse costs to the saooessfnl plaintiff. Campbell 

vs. Qrwn 118 



Digitized by VjOOQIC 



397 



Costs— Dfi^isfonaZ Council Election — Dechration of Election by 
CivU CommisBioner — CanodkUion, — ^An election of Divisional 
Coancallors for B., a division in which no Council had previously 
existed, was held, and B. declared duly elected by notice, pub- 
lished in the Government Gbzette by the Civil Commissioner. 
Subsequently objection was taken to R/s election, and the Civil 
Commissioner published a notice cancelling the election, and 
refused to allow R. to take his seat on the Council. On appli- 
cation made by B. against the Civil Commissioner to the Court, 
B. was declared duly elected, and the Divisional Council were 
ordered to pay the costs, unless they could show cause to the 
contrary on a certain date. On that date the Council appeared, 
and it was 

Heldf that the costs must be paid by the Civil Commissioner 
de bonis proprOs, Divisional Council of Britstown vs. The 
CivU Commissioner & Roux „ 
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ComrrEBCLAiM. iSoe Jubisdiotion ., 

Cbediblb Infobmatiok. See False Impbisonment 

Cbeditob. iSeeEzBOUTiOK 

/S^ce Prefebenok , 

Culpa Lata. /See Fraud 
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140 
200 
267 
63 
71 



Damages. /See Pound 

iSec Execution 

— See Fraud ., .. ,. •• 

^, Measure OF. /See Fraud 

y Special. See Special Dam ages and Pleading 

TO Soil. iSee Lease 

Debenture Holders. /See Winding up 

Debt, Discharge of. /See Ljsolvenot 

^, Provable in Insolvenot — Fine, 

Cental vs. Colonial Government .. 



36,46 
. 267 
71 
. 71 
. 62 
. 869 



See Insolvency, and 



Deed. iSeePBACTioE 

1. Defamation. — ^A statement that one person had bewitched 
another is not such a defamatory statement as to be actionable. 
Ex parte Du Plooy 

2. Animus injuriandi — PrivUege^Trap — ^Nulla injuria est 

quaa in volentem fit. — The defendant, a hotel proprietor, having 
found behind a shelf in the bar of his hotel a letter addressed to 
B., which contained defamatory matter regarding the plaintiff, 
and which had been left there by the plaintiff, a former pro- 
{»ietor, showed the letter and its contents to the barman on 
the impulse of the moment, without knowing whether it was 
genuine or not, and with the view of discovering how the letter 
came to be there: 



314 

188 
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EMy that even if the occanon was not in strictness of law a 
privileged one, the dicomstanoes nnder which the contents 
were made known to the harman justified the Goort in holding 
that there was no anmtia injwricmdi on the part of the 
defendant. 

Suheequently the plaintiff informed one P., a servant in his 
employment, and a customer of the defendant, of the contents 
of the letter, with a view to P.!s making use of this informa- 
tion to obtain a communication of such contents from the 
defendant: 

Hdd^ upon the principle that nuUa injuria est gum in 
voleatem fit, that the success of the stratagem cannot be relied 
upon by the plaintiff as a ground of action for an injury done to 
him. Bennett vs. Morris .. 223 

Defeating the Ends of Justice. See Ck>N8PiBA0Y 269 

Dbfioienot, Obligation TO Explain. iSec Agent 32 

Dblivbbt. See Windino up and Mortgage Bond .. .. 333 

506 Pledge 63 

Deuvebt of Liquor Sold before Closing Hour. See Liquor .. 132 

Diagram — Boundary — Boad — Trantfer Deed, — ^Where the diagram 
attached to a deed of transfer does not conflict with the descrip- 
tion of the boundaries given in the body of the deed, such 
diagram affords valuable evidence as to the boundaries of the 
land transferred. 

The owner of land transferred a portion thereof by a deed 
which described such portion as being bounded on the west by 
*Hhe remaining extent." The diagram attached showed the 
middle of a certain main road as the western boundary, running 
then where it still runs : 

Edd, in an action brought by the owner of such portion 
against the owner of the remaining extent, that the middle of 
the road is the boundary between the two properties. Hirsch 

vs. QiU 156 

Diamondiferous Ground. /Sec Lease 231 

Directors. iSecCJoMPANT 65,71 

Discretion, Judicial. /8« Costs 375 

DisoBUiRGE OF Debt. /See Insolvency 280 

of Insolvent. /Sec Insolvency 101 

Discovery — Bute 333, 6. — ^An order for discovery having been made 
by a Judge under Rule 333, h, at the instance of the defendant, 
the plaintiff applied for a discharge of the order, on the ground 
that the Judge had not been informed of the fact that the 
declaration had not yet been filed : 

Hdd^ that as a matter of general practice the plaintiff is 
entitled to apply for an order under the Rule after he has 
issued his summons, and the defendant after he has entered 
appearance. Wiese yb, Mostert 137 
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Divisional OouNoiL. SeeELBcnos 24 

DoonifBNTABT Eyidskck. /Sm Pboyisioval Sehtkngb 98 

Dogs. See JAtssixjipauti 329 

Domicile. See Native 346 

j8(00 EXEOUTOB ' 1 

DOKIKABT TeHEMENT. iSoC SERVITUDE 324 

DoKATiOH — Transfer — Immoral Consideration — Par Delictum. — 
The defendant, while oohalnting with the plaintiff as his 
mistress, gave and transferred a certain house to her, and after- 
wards, imder her power of attorney, sold the house and received 
the proceeds: 

Eeld^ on appeal against a judgment ordering the defendant to 
account for such proceeds, that, inasmuch as the land had been 
transferred to the plaintiff, and the evidence failed to establish 
the defence that the transfer was not intended to operate as a 
gift, the defendant could not now rely upon the immorality of 
the cohabitation as a ground for treating the proceeds of the sale 
as his own. Ahwrrow vs. WaMis ^ 214 

DoBMAiTT Fabtneb. See Pabtkebship .. .. 168 

DowBY Cattle. /See Native 207,346 

DuBESS. i8!ee Tbansfeb .. 291 

Duty, Statutoby. jSse Nbgugehge 159 

Election — For Divisional Council — Civil Commissioner — 
N<ymination— Rectification of Mistake—Act 40 of 1889. — 
When once a Civil Commissioner has ofiBdally declared the 
final result of any election for members of the Divisional 
Council, in terms of Act 40 of 1889, be is fvndus officio^ and 
cannot direct the taking of further proceedings which might 
lead to a different residt 

Until the election for any district has taken place, the Civil 
Commissioner may correct any mistakes he may have made in 
the preliminary proceedings, provided that he does not contravene 
any provision of the Act. 

A nomination paper signed by foiu- persons entitled to vote 
for a district, and by a fifth person in the name of a deceased 
roistered voter may be treated by the Civil Commissioner as 
null and void ; and if^ by mistake, he has published the nomi- 
nation of the candidate, he may revoke such publication, and 
declare the only other candidate who had been duly nominated, 
to be duly elected for such district 

The case of Osterloh vs. CivU Commissioner of Caledon 
(2 SearUy 240), distinguished and followed. Hitchcock vs. 
Steytkr, and Botun vs. The CivU Commissioner of Brit^own .. 24 

BeeCo&rB IO5 

Ehtbt, Bight OF. iSoe Policb Offences 237 
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EviDBNOB— Pr*m4 J^ocie. SeelAiSE 218 

opCbimb. SeeAiTRAL 12 

/8«eSuRisTT 30 

ExoEFnoH. iSiee JuBisDionoN 251 

iSflfiExBoanoN 257 

BeelnBEL .. ,. ^, .. .. .. 107 

ExEOimoN OF Sbntbnoe. See Insolvbnct 314 

.Writ OF. See JxjBisxnonov .. ., 192 

Creditor — Interpleader — Exception — Messenger — Damages. — 

A third party whose goods have been taken in execution, and 
sold in execution to satisfy a judgment of the Magistrate's 
Court, does not, by reason of not haying given notice of his 
claim to the messenger, forfeit his right to claim damages from 
the execution creditor if he can prove that such creditor, 
knowing to whom the goods belonged, had directed the 
messenger to sell the goods. 

A summons in a Magistrate's Court alleged that the defendant, 
knowing that certain furniture belonged to the plaintiff, and 
after receiving written notice to that effect, wrongfully caused 
such furniture to be sold, imder a writ of execution, against one 
G., and the summons further claimed damages for such wrongful 
act. The defendant excepted to the summons on the ground 
that he was not responsible for the execution of the Court, 
and that the plaintiff, by not interpleading, had foregone his 
remedy: 

J7e2i, on appeal, that the Ma^rate ought to have over- 
ruled the exception. Richold vs. Chxrdner 257 

ExBGUTOB. SeeWiLL •• .. •• •• .. .. 276 

Letters qf AdmMiisir<tH<>n--J)oinicile~-Ahsence from OoUmy 

— Secwity — Bemovdl of Executor, — ^Letters of administration 
should not be granted by the Master of the Supreme Court to 
any person who is absent from the Colony at the time of 
applying for the same. 

An executor testamentary who is not only domidled in the 
Colony, but is actually here at the time of applying for letters 
of administration, is entitled to obtain the same without any 
conditions. 

If an executor testamentary is not domiciled here, but comes 
here for the purpose of applying for letters, the Master should 
grant the same unconditionally if he is satisfied that such 
executor will reside within the jurisdiction until he has fully 
administered the testator's estate. If, however, the Master is 
not so satisfied, he ought to require security for the due 
administration of such estate. 

When once letters of administration have been granted to 
any executor, whether testamentary, dative, or assumed, he 
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will not be removed from oflBce owing to temporary absence 
from the Colony, if he is willing to remain in office, in the 
absence of proof that duties requiring performance have been 
left, unperformed, or that some act of administration which 
cannot be done without his presence requires to be inmiediately 
done. 

Upon a petition by persons appointed by will as executors, 
together with a person resident in the Transvaal, to restrain 
the Master from granting him letters of administration, the 
Court directed that if such non-resident should apply in person, 
the Master should judge whether it is a case in which letters 
should be granted imconditionally or on condition of proper 
security being given, and that if the applicant should not come 
into the Colony at all for the purpose of his application, the 
Master should refuse to grant him letters. In re Schoemcm •• 1 

1. Expropriation — For Bailway Purposes ^Subsequent Clean 

Transfer. /8m Transfer .. 291 

2. BaMvxvy — Mala fides — Interdict — Alienation of Expro- 
priated Lanc^Transfer. — ^By agreement between a railway 
company and a contractor it was stipulated that the company 
shoidd secure as much land as could be acquired under its Act, 
and transfer to the contractor or his order, upon the completion 
of the contract, all land not actually to be used by the com- 
pany. In pursuance of this stipulation the contractor, as the 
company's agent, acquired more land from the War Depart- 
ment than was actually required for railway piurposes and, 
according to the evidence given for the War Department, 
undertook with the Department that if the Act should be 
passed, only buildings which are easily removable would be 
erected on the land. The deed of transfer of the land to the 
company recited that the land had been expropriated for rail- 
way purposes, but contained no condition that the land was 
not to be alienated. 

Upon the completion of the railway, the company proposed 
to transfer portion of the land to the contractor : 

Held, that as there was primd facie evidence that ,the ex- 
propriation of such portion had been made for sinister and 
ulterior purposes the War Department was entitled to an 
interdict restraining the transfer, with leave to the contractor to 
apply to set it aside. 

The company also proposed to transfer another portion of the 
land to a purchaser, alleging that it had been sold in order to 
enable the payment of a loan which had previously been nused 
on mortgage of the land, for the purpose of paying the com* 
peosation awarded by arbitrators to the Department in respect 
of the expropriation of the land : 

Eeldf that the question whether the transfer should be inter* 
dieted must be tried by action, to which the purchaser and the 
mortgagee should be parties, but pending such an action, and 
Vol. X.— Part HI. 2 G 
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in the absence of proof, that the purchaser would be prejudiced 
by the delay, the Court granted a temporary interdict re- 
stiaining the transfer. Clayton, 'N, 0., vs. The MetrapoUtan 
and Suburban EaUway Company .. .. .. •• 16 

False Imprisonment — Malicious arrest — Reasonable oauso^-Con-- 
stable — Credible Information, — ^In an action against a constable 
for malicious arrest it appeared that he arrested the plainti£f 
upon information supplied by the owner of a coat which had 
been stolen from along a roadside, and which he had found in 
the possession of the plaintiff shortly afterwards : 

Held, that the defendant having acted bond fide upon credible 
information supplied to him by others which would justify the 
conviction of the plaintiff for theft, was protected from liability. 
Jeseon YB. Joncu ^. .. .. .. .. 200 

False Repbesbntation. See Fraud 267 

/Sse Marriage 318 

Father AND Natural Guardian. SeeCoffrs 375 

Fine — Provable as a debt in Insolvency, See Insolvency .. .. 314 

Fraud. /8^ Transfer .. .. .. 291 

See Marriage .. .. .. .. .. 318 

1. — Illegality — ^Ultra virus — Uolowrable Tra/nsaction— Directors 
of Company — Beserved Shares — Culpa Lata — Winding-up Act, 
s. 47 — Damages — Misfeasance, or Breach of Trust—A, fraudu- 
lent, or knowingly illegal contract entered into by directors of a 
company, for the sale of certain reserved shares of the company, 
cannot be relied upon by them as a justification for delivering 
such shares to the purchaser at a time when they had risen 
considerably in price above that at which they were sold. 

In estimating the damages sustained by the shareholders, by 
reason of such delivery, no presumption should be allowed in 
fJEivour of the directors iJiat, but, for their fraud or illegality^ 
the shares would not have risen. 

In an action brought by the tmstees of a company on behalf 
of the shareholders against certain directors for their mis- 
feasance in delivering shares, their selling at 48«. 60?. each, upon 
payment by the purchaser of only 20s. each, the defendants 
relied upon a prior contract of sale as a justification for such 
delivery : 

Held that, inasmuch as the contract of sale, as understood \fj 
the defendants, was illegal, and, as fo\md by the Court, was 
moreover fraudulent, it afforded no defence to the action, and 
that the measure of compensation was the difference between 
the market price of the shares when they were delivered and 
the price at which they were sold; but, the plaintiffs con- 
senting, the damages were reduced to the amount of profits 
actually realised by the purchaser. Trustees qf ihe Orange 
Biver Asbestos Company vs. Hirsche and Others .. .. 71 
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2. FnAVJ) — Par Delictum — False JRepresmtcUion — Damages, — ^A 
party to a oontract the object of which in to obtain money from 
the public by the exhibition of a diminutive child of ten as being 
a human phenomenon sixteen years of age, is not entitled to 
recover damages for its breach by the other party even 
although it be proved that the defendant was fully aware at 
the date of the contract what the true age of the child was. 

A jdaintiff in an action for damages for false representation 
is not entitled to succeed if it be proved that he was not in fietct 
deceived by such representation. 8t, Marc vs. Ea/rvey 

Fbaudulekt Befubal to Perfobm Contbaot. See Specific 
Febfobmanoe 

Fbeioht. /See Bill of Lading 



FuTUBB Bights. See Bss Judicata and Jubisdiction 



Game of Chance. /SSmLottebt 
goyebnment, sutt against. see jubisdiotion 
Gbandchildbbn. /SmWill .. 
Gboss Ibbbgulabfty. /SmBeview .. 
Guabanteb. iSM School 



High Coubt, Sequbstbation by. See Insolvency 
Hops AND Malt. /SmImpobteb 
Husband and Wife. See Sepabation 
Hypothec, Legal. /Sm Lease 
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Illegality. /SwPbaud 71 

^y Defence of. /See Pboyisional Sentence 126 

Ill-tbeatkbht. i6!e6 Sepabation .. .. 139 

ImMOBAL CONBDOKBATION. iSee DONATION .. .. .. .. 214 

Impobtbb. — lAcenoe — Act 33 of 1887, § 2 — Hops and Malt — 
Appeal. — A person who annually imports £1200 worth of malt, 
hops, and ingredients used in the manufacture of beer, which is 
subsequently sold in this country, must take out an " Importer's 
Licence," in terms of Act 38 of 1887. 

Queen vs. Poppe (9 Juta, 506) distinguished. Queen vs. 

OUseon 22 

Impboybmxnts. See Lease 359 

Inotting. /See CJonspibaoy 259 

Injuby. iSiee Schoolmasteb 240 

Injuby to Land. /Sse Lease.. .. .. .. •• 359 

Innuendo. SeelASEi^ 107 

Insolvent.— (7o»<»--i8eotin<y /or. i85ec Costs .. .. .. 243 

2 G 2 
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1. Insolvbnoy. — DischwrgeofDebt—ljex lod contractua— JJe^ioWZtto- 

tion — Pledge — Security — IVwtee — Execution. — ^The debts of an 
insolvent incurred prior to his insolyency are not discharged 
until he has obtained his rehabilitation. 

A debt discharged by the law of the country where it was 
made payable cannot be sued for in any other country, pro- 
vided that the discharge amounts to an extinguishment of 
the debt. 

M. being resident in the Transvaal pledged certain shares to 
G. in security of a debt incurred there, and afterwards his estate 
was sequestrated as insolvent by the High Court of the TransvaaL 
G. neither proved his debt nor valued his security, M.» with- 
out first obtaining his rehabilitation, came to reside in this 
Colony. Held in an action brought by C. against M. for the 
amount of the debt that the Transvaal insolvency is not per se 
a bar to the action, but that without the trustee's consent 
no execution should issue against any effects in the Colony 
which by virtue of such insolvency could be claimed by 
him. 

Jffeld, further, that the retention of the shares by C. did not 
amoimt to a waiver of his right to sue for the amount of the debt, 
but that the shares should not be declared executable without 
giving the trustee an opportunity of claiming delivery of the 
shares for realization. Cajpe of Good Eope Bank vs. MelU •• 280 

2. Appointment of Trustee hy High Court — Confirmation by 

Supreme Court, — ^Where the High Court of Griqualand West 
had appointed the applicant trustee of the insolvent estate of a 
person resident within its jurisdiction, and it appeared that 
there was immoveable property in the Colony belonging to the 
estate: 

The Court confirmed the appointment of the applicant as 
trustee. Jnre O^Connell,exparte Fooley .. .. .. 62 

3. Winding up — CaU — Proof df Debt — Contributory — 

Account and Flan of Distribution — Surplus — Confirmation of 
Account — Discharge of Insolvent — Personal Liability of 
Trustee. — ^The liquidators of a company wound up under the 
Winding-up Act of 1868 may place upon the list of contribu- 
tories the name of the trustee of an insolvent shareholder, and 
a call duly ordered upon such contributory amounts to a judg- 
ment which may be proved against the insolvent estate. 

The insolvent is not entitled to receive any surplus awarded 
to him by the plan of distribution until he has received his dis- 
charge, and in the meantime it is competent for the creditors to 
prove their claims subject to the provisions of the 37th section 
of the Insolvent Ordinance. 

An account and plan of distribution awarding such surplus to 
the insolvent having been confirmed by the Court, and no proof 
of debt having been filed by the liquidators, the trustee, in good 
faith, and in the belief that the company, which had not then 
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been ordered to be wound up, was a gound conoerni paid a 
portion of such surplus to the insolvent : 

Edd, that the trustee was not personally liable, at the suit of 
the liquidators, to refund the amount so paid. 

Distinction between trustees and executors not providing for 
any continuing liability of estates respectively administered by 
them ^ explained. Liquidators of Union Bank vs. King's 
Trustee .. .. 101 

4. Insolvency — UnduePreference — Objection — Trustee — Creditor—' 

Action. — A creditor in an insolvent estate objected to a certain 
proof of debt being allowed as being an undue preference. The 
trustee declined to take action to set the bond so proved aside, 
and no resolution of creditors was taken on the point : 

HMf that the creditor should be allowed to bring an action 
to decide the validity or otherwise of the bond, he being per- 
sonally liable for costs* Pienaar^s Trustee vs. Pritchard .. 381 

5. Proof of Debt — Fine — Imprisonment — Insolvents locus 

standi — Diamond Trade Act, 1882 — Execution of Sentence of 
Payment of Fine — Judge^s Warrant — Ordinance 6 of 1839. — 
In case of the insolvency of a person who has been convicted of 
an offence and sentenced to pay a fine without an immediate 
alternative of imprisonment or a subsequent special commitment, 
by virtue of Ordinance 6 of 1839, the person in whose fetvour 
the penalty has been imposed is entitled to prove the amount of 
the fine in competition with the other creditors of the insolvent. 

The insolvent has no locus standi for the purpose of expunging 
the proo^ if the only question is whether the person who has 
obtained a judgment for the penalty is entitled to compete with 
the other creditors. 

The 56th and 57ih sections of the Diamond Trade Act, 1882, 
were intended to provide speedy means for the execution of a 
sentence for payment of fines inflicted imder the Act, and not 
to deprive the Government of its right by other means to recover 
the balance of the fine, if sufficient has not been levied under the 
Judge's warrant. 

When the sentence imposing the fine gives an alternative of 
imprisonment on ''non-payment " of the fine, the accused may, 
in the absence of express provision to the contrary, prevent the 
execution of the judgment for the amount of the fine by electing 
to serve his full term of imprisonment. Contat vs. Contafs 
Trustee a/nd Colonial Government .. .. .. .. 314 

Insprction — granted of Chround leased under certain conditions 
of re-^ntrj/f prim& facie proof being given that these conditions 
had been fulfilled. /See Mine .. 

Intempbbancb, Habitual. /See Separation 

fifeeWiLL 
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1. Jurisdiction — Jfckyis^rate's Court — Government — Act 37 of 

1888 — Exertion — Wadver, — ^In an action brought in a Resident 
Magistrate's Court against the Colonial GK>yemment for a sum 
under £20, an ezoeption to the jurisdiction, while admitting 
that the defendant had agreed to the jurisdiction, added that in 
so doing the defendant had acted contrary to law : 

ffeld, reversing the Magistrate's judgment, that the Govern- 
ment could lawfully renounce its rights to insist upon actions 
against itself being instituted in the Supreme Court; that such 
renunciation must be clearly proved ; but that the exception 
which admitted an agreement to submit to the jurisdiction 
ought to have been overruled. Clifton vs. 7%c Treaeurer- 
General 261 

2. Act 20 of 1866,% S—Magtetrate^Title to Land— Trespass. 

— A Resident Magistrate has no jurisdiction in an action for 
trespass, wherein the bond fide question in dispute is whether 
the plaintiff, as the registered owner, had legally obtained trans- 
fer of the land alleged to have been trespassed upon as against 
a third party who had given the defendant leave and licence to 
commit the alleged trespass, another action being at the time 
pending in the Supreme Court in which such third party sued 

the plaintiff to have the transfer set aside. B<u vs. Wiese .. 41 

3. Undtte Preference — Insolvent Ordinance, — A Resident 

Magistrate's Court has jurisdiction in an action for undue pre- 
ference under the 84th section of the Insolvent Ordinance, if in 
other respects the case fsdls within his ordinary jurisdiction 
imder the 8th section of the Magistrate's Court Act. Gie vs. 

Le Boux's Trwtee 263 

4. Cou/nterdaim — Compensation — Magistrate. — ^A Resident 

Magistrate's Court has no jurisdiction to adjudicate upon a 
counterclaim for unliquidated damages over £20 in an action in 
which the plaintiff claims less than £20. ITie OoUmiai Govern- 
ment Y%. Stevens A Hollingsworth ., 100 

5. Futwre Rights — Res judicata. — ^The requisites of a valid 

defence of res judicata are that the new demand must be of the 
same thing that has already been finally adjudicated upon, that 
it must be for the same cause and between the same parties. 

Where, in an action for interest on a bond or rent under a 
lease, a defence has been raised virtually claiming a declaration 
that the bond or lease is invalid, a dedsion upon such claim 
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would be res judioaia between tbe same parties in an action for 
subeequent interest or rent when the same defence is raised on 
the same groimds. 

In an action for reot in a Magistrate's Conrt it is not compe- 
tent for the defendant to claim such a declaration which would 
be binding on the plaintiff in future. 

It is, however, a general principle that a Magistrate has no 
jurisdiction to try a claim to which a "bona fide defence is taken 
having the effect, if valid, of extinguishing the plaintiff's claim 
and involving the decision of questions beyond his jurisdiction : 

Eddy thertforey that a Magistrate's Court has no jurisdiction 
to try a claim for rent on an agreement of lease without actual 
occupation, where a hondfide defence is taken denying the vali- 
dity or existence of such an agreement. Bertrdm vs. Wood .. 177 

6. JuBiSMcrnoN — Process in Aid— Writ of Executionr- Writ of 
Arrest — Sth BuU of Court— Judge of Supreme Court, — ^A 
Judge of the High Court of Griqualand, sitting at Kimberley, 
has no jurisdiction to issue, or order the issue of, process of 
execution upon an unsatisfied judgment of that Court against 
property situated elsewhere in the Colony than in Griqualand 
West, even^although he purports to act in his capacity as a 
Judge of the Supreme Court. 

Orders of the Supreme Court must be made in open Court, 
held in Cape Town. 

Writs of arrests under the Sth Bule of Court may be issued 
by the Registrar of the Supreme Court upon the proper affidavits 
being filed, but they must be confirmed by the Supreme Court 
unless the debt sued for has been paid. 

The case of Fisscher vs. Nielsen (3 Juta, 370), commented > 
upon and explained, ffyman^s Trustees vs. Bandiess .. .. 192 

Jus ACXJBBSGBNDI. /Sm WiLL 56 

JUSTIFIOATIOK, PlBA OF. S^ LiBEL 107 

Eaffib Custom. SeeNAnvn 207 

1. Lbasb — Lessor and Lessee — Diamond Mine — '* Diamondtferous *! 
Grotmd — Bight of Prospecting — Appointment of " Vieufer " — 
Surrender of Land Leased, — ^By articles of agreement between 
the plaintiff, as owners of certain land, and the defendants as 
lessees of such land for the purpose of being used as deposing- 
floors for their diamondiferous soil from an adjoining mite, it 
was provided that, should at anytime any portion of the ground 
leased be proved to be diamondiferous, the lessees shall sur- 
render such ground to the lessors, who shall thereupon grant 
an equal extent of other land for depositing-floors, and pay 
compensation : 

Edd (1), that in the absence of any express reservation, the 
lessors had no right of prospecting for diamonds in the ground 
thus leased ; (2) that upon production of prima facie evidence 
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that the ground leased is diamcmdiferous, the Court may grant 
leave to make a full examination of the ground, and appoint a 
'< viewer** for the purpose; and (3) that if the ground is found 
to be diamondiferous, and the lessors bond fide intend to work 
the ground as a diamond mine, the lessees may be oompelled to 
make the surrender, even although upon the examination 
diamonds have not been found in such quantities as to make it 
certain that the mine would be payable. London & South 
Jfrican Ea^lorcUton Co. vs. De Beers Consolidated Mines .. 231 

Lease. — Bonft fide cmd mal& fide Possessor — Lessee — Accession to 
Land — Improvements — Ownership— Betention — Compensation 
— Buildings — Trees — Necessary Expenses — Injury to Land — 
Materials cmnexed to Land — Legal Hypothec — Damages for 
Injury to Soil and for Non-Bepair. — (1) A hondfide possessor 
of land retains his ownership in materials affixed by him 
to the land until he has parted with the possession. Even 
after the owner has demanded possession such bond jide 
possessor may retain posse^on until he is compensated for bis 
improvements to the extent of the enhanced value of the land, 
and, failing payment of such compensation, he may remove the 

' materials, if he can do so without serious injury to the land, or 
he may surrender occupation and recover the compensation by 
action. 

(2) A maid fide possessor who has affixed materials to the 
land, and before demand made by the owner has disannexed and 
removed them, is not deemed to have parted with his owners 
ship in the materials. After demand he no longer has the right 
to retain the land or remove the materials firom the land, nor is 
he entitled to compensation, except for such expenditure as he 
may have necessarily incurred for the protection or preservatbn 
of the land. If, however, the rightful owner has stood by and 
allowed the erection to proceed without notice of his claim, the 
possessor will have the same rights to retention and compensa- 
tion as a hondfide possessor. 

(3) In the absence of special agreement a lessee annexing 
materials, not being growing trees, to the soil, is presumed to do 
so for the sake of temporary, and not perpetual use, and as 
between himself and the owner of the land does not during his 
tenancy lose his ownership in the materials. He may therefore, 
before the expiration of his term, disannex the materials and 
remove them from the land, subject to the right of the owner 
to be secured against any injury to the land, and to prevent any 
depreciation of his hypothecary rights for unpaid rent. At the 
expiration of the lease, however, the owner of the land becomes 
the owner of all materials then remaining annexed, and even of 
materials which, having been annexed without his consent, have 
been disannexed but not removed by the lessee. The lessee has 
no right of retention after the expiration of his term, but may, 
by action, recover the value of the bare materials annexed.by 
him without the consent of the owner ; the land itself being 
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subject to a legal hypothec for such compensation when duly 



ImprovemeHts necessary for the protection or preservation of 
the land may not be removed even during the term, but, on the 
other handy they must be compensated for. 

By deed of lease the plaintiffs leased to the defendants a pbt 
of ground for five years, at an annual rental, and stipulated that 
the lessees should not use it for any other purpose than a 
slaughter-place, with the necessary buildings for the same, and 
that they should, at the expiration of the term, surrender the 
land to itie lessors, with all buildings and erections thereon in 
good repair and condition ; with a proviso that, if no rent shall 
be due and unpaid, the lessees shall be at liberty during their 
tenancy to remove all such improvements (save and except 
boundary fences) as shall be capable of removal without injury 
to the land itself. The tenants having erected certain buildings, 
with stone fecundations, for a butcher's slaughtering-place, 
removed the whole of such buildings, except the foimdations, 
before the expiration of the term : 

.Meldf reversing the decision of the High Court of Griqualand, 
that the stipulations in fetvour of the lessors did not deprive the 
lessees of their common law right to remove the materials 
during the tenancy; and that if some damage was, in fact, 
done to the land by the foundations being left in the soil, the 
action should have been for damages for not delivering the land 
in the condition in which it was delivered to the lessees, instead 
of for damages for not leaving the building erected by themselves 
in good repair and condition. De Beers Consolidated Mines 
vs. Tlie London <fc 8, A, Exploration Co. 

Lbasb. iSeeMiNB 

Legacy. iSeeWiLii 

Lbgitimatb Portion. iSJeeWiLL 

Lettsbs OF Administration. ^Executor 

Libel, Criminal — Act 46 of 1882 — Innuendo — Exceptions — 
Speciai Flea of Justification — Public Interest — Time and 
Manner of FuMication, — Where, in a criminal prosecution for 
libel, the words alleged in the indictment to have been used by 
the defendant are capable of the meaning ascribed to them in 
the innuendo, an exception to the indictment, on the ground 
that the innuendo was not justified by the words used, held to 
be bad. 

The alleged libel having been published by means of post- 
cards, addressed to the persons libelled, and read by members of 
his family, luHd that a special plea of justification should state 
the fiEu^ or facts by reason of which it was for the public benefit 
that the matters charged should have been published in that 
particular manner, and that in the absence of such a statement 
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an exception to the plea waA properly albwed, and evidence of 
justification properly disallowed, at the trial. 

Sembte, that if the plea had not heen open to the exception, 
it would have been the duty of the presiding Judge to leave to 
the jury the question whether the time and manner of publica- 
tion were such as to serve the public interest Queen vs. Etrsch 107 

Licence. jSeeLiQuoB 132,195,273 

/See Importer 22 

^, Special. /See Marriage .. 318 

Liquidation. /See Company 65 

Liquidator. /See Winding up 333 

1. Liquor — Act 28 of 1883. — Licence — dosing Hour — Delivery of 

Liquor eold h^ore Closing Eowr, — ^Before the closing hour 
fixed by his licence, the holder of a liquor licence sold to a 
customer two bottles of brandy, received payment for the same, 
and set them aside for the customer. After the closing hour he 
sent out the brandy for delivery at the customer's residence. 

Held^ that this constituted no contravention of the 7th sub- 
section, section 7 of Act 28, 1883. Queen vs. Filkington •• 132 

2. LicenceSefusdl of Renewal of— 'Conditions. — ^It is com- 
petent for a Licensing Court, in renewing a Liquor Licence^ 
while it would have been justified in refusing on the ground 
of certain abuses to insert into such licence any conditions for 
the removal of such abuses, which it could have inserted into 
the original licence, including a condition that the liquor sold 
shall only be consumed on the premises or that liquor shall 
only be sold to persons frequenting the hotel kept by the 
licensee. Rooseboom cmd Others vs. Figueiberg Licensing Court 195 

3. Licences-Act 26 of 1891, § 26— Bon& fide Lunch or Dinner^ 

Sunday Privileges. — The test to be applied whether food supplied 
with liquor or a Sunday constitutes a bond fide lunch or dinner 
in terms of the 26th section of Act 25 of 1891 is whether the food 
was ordered and supplied merely as an excuse for the supply of 
liquor or with the bond fide object of being taken as a fairly sub- 
stantial meal with the liquor as a mere accessory. 

The holder of a liquor licence supplied two customers with 
beer on a Sunday evening at half-past eight after they had 
bought a bit of biscuit and cheese, and the customers were foimd 
by the police drinking the beer and with no bread and cheese 
before them : 

Held, on appeal against a conviction of the licensed holder, 
that the circumstances were such as to justify the Magistrate 
in deciding that the meal was neither a bond fide lunch nor 
dinner. Queen vs. Sutton .. .. .. .. .. 273 

Loci Contractus Lex. /See Insolvency 280 

Locus Standi. — Insolvent no locus standi /or purpose of esopunging 
proof of dM if ihe only question is whether the person proving 
is entitled to compete with the other creditors. See Insolyenot 314 
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LoTTKBY — Act 9 of 1889 — Game of Chance — Shootrng-mcUchr^ 
Summone — ^A sbooting-match at which the competitors contri- 
bute to a fond from which prizes are awarded to the successful com- 
petitors is not a lottery in terms of section 8 of Act No. 9 of 1889. 

A contribution made to the fund on behalf of a competitor can 
be recovered from him by the person who made the advance. 

The fact that no money was actually paid into a separate fund 
by the plaintiff would be no bar to an action for money advanced 
on behalf of the defendant, where the plaintiff had supplied the 
prizes to the full value of the contributions, and the defendant 
had requested the plaintiff to make the contribution for him with 
full knowledge of all the circumstances. Moorcro/t vs. Stone .. 38 

LuiJATio Son. /See Aliment 198 

LUHOH OB DiNNEB, BONl FiDB. iSee LlQUOB 273 

Maohinbby. iSee Bailway Regulations .. 221 

Magibtbatb's OouBT. iScc Jubisdiction 140 

See Costs 309 

Mala Fides. iSSse Expbopbiation 16 

Malicious Injuby to Pbopebty — Bight of Boad — ^Bonft fide ABser- 
Hon of Bight, — ^A person who destroys a fence across a road on 
the property of another in the bond fide belief that he has a right 
to the use of such road and for the purpose of asserting such right, 
cannot be convicted of malicious injury to property. 

Where no such right exists, and no reasonable ground for 
belief in its existence, the mere feet that the injury to property 
was done upon legal advice is not sufiKcieot to disprove malice. 
Conrcidie Y8, Kloppers .. .... .. .. .. 189 

Maihtfactubeb — Warranty. iSee Sale .. .. .. 132 

Maboin of Bill of Lading. See Bill of Lading 343 

Mabbiage. /See Antenuptial Contbact 206 

Native. /See Native 346 

Special Licence— ^Parents Consent — Minor— Fravd — False 

Bepresentation — Annulment of Marriage. — The defendant in 
collusion vdth the mother of a minor child fourteen years old, 
obtained from a Resident Magistrate a special licence to marry 
her without production of the father's consent, by means of the 
false representation that she was the child of a deceased man. 
The fiither was not aware of the marriage until some weeks after 
it had been solemnized by a clergyman upon production of the 
licence, and as soon as he discovered it he applied for and 
obtained an interdict restraining the husband from having access 
to the child pending an action to set aside the marriage : 

ffeid, in an action brought for the purpose, that as the 
marriage was by special licence no presumption of notice to the 
&ther existed, and that by reason of the fraud perpetrated upon 
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him he was entitled to have the marriage set adde as null and 
void, JohfMon -vn, Mclntyre .. 318 

Mabbibd WoMAK. SieeKBviBW 129 

MASsiNa OP Estate. /See Will .. .. 145 

Matebials Annexed TO Land. iSee Lease .. 359 

Meal, Restraint ON Sale OF. iScc Condition 43 

Messenger. /See Execution .. .. .. .. .. .. 257 

Mine — Lease — Evidence of existence of Diamonds — ^Prim& fade 
Proof— Inspection. — ^Underadeed of lease of oertwn depositing 
floors in a diamond mine it was agreed that should these floors be 
found to be diamondiferous, the lessee should surrender them to 
the lessors if the latter desired it. The lessors obtidned prima 
facie evidence that these floors were diamondiferous, but the 
lessees refused to allow them to enter these floors and prove the fact 
further. On application to allow the lessors to enter and inspect 
the ground, The Court appointed a viewer to inspect and report 
on' the nature and character of the ground for the purpose of 
ascertaining whether it was diamondiferous. London and 
South African Exploration Company vs. De Beers Consolidated 
Mines 218 

/See Lease 231 

Minor. /See Marriage .. .. 318 

- — /See Review 129 

Minors. /See Costs 375 

MiSFSASANOB. /See NEGLIGENCE 169 

Mistake. /See Transfer 291 

Mortgage. — Registration in this Colony qf deed of conveyance of 
compa/nifs assets — Registration necessary in this Colony. See 
Winding up 333 

Mortgage Bond. See Provisional Sentence 98 

Municipality. /See Negligence.. .. .. 159 

1. Regulation — ^Ultra vires — Reasonableness — Dogs — Raines — 

Nuisance. — ^The Town Council of P. being authorized by statute 
to prevent and abate nuisances and to frame all such regulations 
as may seem meet for the good rule and government of the 
municipality, framed a regulation ,to the effect that after due 
notice had been published in a local newspaper all dogs allowed 
to be at large should be muzzled, and that any dog found un- 
muzzled in a public street might be destroyed by order of the 
CounciL Rabies having broken out in the town, such a notaoe 
was duly given^ and the plaintiff's dog having been found un- 
muzzled in the public street, was killed by the street-keeper. 

Heid, in an action for damages for the loss of the dog, that in- 
asmuch as the muzzling of dogs is the only effectual means of 
preventuig so serious a nuisance to life and health as the spread 
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of rabiesy the regulation was not ti^^ra vires^ and that as carried 
out it was not unreasonable, inasmuch as when the notice was 
^ven there was rabies in the town. Chcipmcm vs. The Toum 
CouncU of Part Mizabeth 329 

2. MuNiciPMJTT—J?€sruto<w)n— intra vires— -4c< 23 o/^^ 

Kaffir Beer, — Under an Act of Parliament authorizing a certain 
municipality to pass regulations inter cdia ; '* generally as may 
seem meet for the good rule and goyemment of the municipality." 
The municipality passed a regulation in the following terms: 
** No one shall bring into, make, or sell, or barter any Kaffir 
beer or other intoxicafing liquor whatsoever in the location." 

Held, to be ultra vires the powers of the Council in so far as 
it prohibited the making of Kaffir beer. Lindani Mgoko vs. 
JEast London Municipality .. .. 142 

Mutual Will. See Will .. 145 



Nattvb Mabblaoe — Dowry Cattle — Kaffir Custom^ Spoliation. 
— ^The Courts of this Colony cannot recognise a native custom 
whereby the husband or heir of the husband, whose wife deserts 
him during his lifetime or his house after his death, may retake 
by force or stealth the so-called dowry cattle given, upon her 
marriage, to her father, while such cattle is in his peaceable 



The plaintiffs daughter, who was accused by her husband*s 
relatives of having caused her husband's death by witchcraft^ 
deserted her late home and returned to her fiather, whereupon 
her husband's heir seized from the plaintiff's land the cattle 
which had been given to the plaintiff upon her marriage. 

Hdd^ that, whether the heir had a right to claim the cattle 
back or not, he had no right to retake the cattle by force or 
stealth, and that, upon the principle, spdliatus ante omnia est 
restituenduSf the plaintiff was entitled to succeed in an action 
to recover the cattle so seized or its value from the heir. 
Ncotama YS. IPcume .. .. .. .. .. 207 

Marriage — ^ Dowry ^ Cattle — TemhuUmd — Procla/mation 

140 of 1885 — Polygamy— 'Domicile—Conflict qf Laws. — (1) 
The Courts of Tembuland may, where all the parlies to a suit 
are natives, recognize the vaJidity of all marriages between 
natives celebrated according to native law before the promulga- 
tion of Proclamation No. 140 of 1885, whether they be poly- 
gamous or not, and such Courts must decide questions of 
divorce or separation arising between natives so married in 
conformity with native law and custom, but the Courts of 
the Colony proper cannot recognise as valid any marriage entered 
into by a man who has one or more wives living at the time. 

(2) Neither the Courts of this Colony nor those of Tembuland 
can recognize as valid any marriage celebrated after the date of 
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the proclamation with a man who had one or more wives living 
at the time. 

If a marriage between unmarried natives has been celebrated 
according to native law and duly registered, the effect upon 
the parties and their issue and property is the same as if the 
marriage had been contracted under the marriage laws of the 
Cape Colony. 

If such last-mentioned marriage has not been duly registered, 
the marriage is valid, and any question of divorce arising in the 
Tembuland Courts between the parties themselves must be 
decided according to colonial law, but the effect of the marriage 
in other respects upon the parties and their issue and property 
must be decided according to the native law. 

(3) Neither the Courts of this Colony nor those of Tembuland 
can recognize the right of the husband, whose wife has deserted 
him^ to take by fraud or violence the so-called " dowry " cattle 
while in the peaceable possession of the wife^s fiaither. 

(4) Such cattle or its value may be recovered by the husband 
by due process of law in the Courts of Tembuland if the wife 
has deserted her husband without due cause. If the marriage 
took place before the Proclamation it would make no difference 
that such marriage was polygamous, but if the marriage took 
place after the Proclamation the right of the husband who at 
the time of such marriage had a wife living, or who afto: such 
marriage took another wife, would not be recognized. 

(5) The Courts of the Colony proper cannot recognize the 
validity of any marriage celebrated in the Colony proper acocMPd- 
ing to native customs without the solemnities required by 
statute, and therefore the husband so married cannot on deser- 
tion by his wife reclaim the cattle from her father. 

(6) The Courts of this Colony will, however, recognize the 
validity of a marriage celebrated in Tembuland according to 
native law and custom between two unmarried natives. The 
cattle delivered to celebrate such a marriage may be reclaimed 
from the fiEither of the wife if he is domiciled in the Colony and 
the wife deserts her husband without just cause. Cruelty or a 
subsequent polygamous marriage would be considered just cause. 

In an action brought before the Magistrate of Glen Ch'ey in this 
Colony by a husband married in Tembuland according to 
native custom before the date of the Proclamation to recover 
dowry cattle from the wife^s father, then domiciled in the 
Colony, by reason of the wife's desertion, the Magistrate allowed 
an exception to the summons to the effect that marriage accord- 
ing to Tembu custom is immoral, and therefore null and void : 

Hdd^ on appeal, that the exception OHght not to have been 
allowed, and that the Magistnite ought to have allowed 
evidence upon the questions whether the plaintiff at the time of 
his marriage had one or more wives living, and whether he had 
taken another wife after his marriage with defendant's daughter. 
Ngqcbda Y8. Siliele 346 
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Neoessaby EzTBKSEB. ^$00 Lbabb .. 859 

NEauGENOB. i8S00 Benefit SoonsTY 164 

1. — Damage — Contributory Negligence — Statutory Duty — Mis^' 
feasance — No7\feaea/nce — MuntcipcUity — Street, — When a legal 
duty is imposed upon and undertaken by a public body or 
individual, and no other remedy is expressly provided in case 
of non-performance, a person who, without contributory 
negligence, sustains damage by reason of such non-performance, 
is entitled to recover against the public body or individual, in 
the absence of proof that the duty was impossible of fulfilment. 

A public body which undertakes the construction of any work 
is liable for damages occasioned by its misfeasance, whether the 
construction was obligatory or permissive. 

No liability, however, attaches for damages occasioned by the 
non-performance of powers which are merely permissive. 

The W. municipality possessed the power of lighting its 
streets and coveriug the furrows running along such streets, but 
no obligation was imposed upon it to exercise such power. 
A pedestrian on a dark night fell into a furrow which was 
neither covered nor lighted, and sustained damage in con- 
sequence : 

ffeldj on appeal from the Magistrate's Court, that the action 
brought for such damage had been properly dismissed. 
Jordaan Ys. The Worcester Mttnicipality 159 

2. Bailway Company— Act 19 of 1861, § 30.— The plaintiff's 

cow, which was lawfully grazing on a commonage (in the suburbs 
of Cape Town), which was separated from the defendant 
company's railway line by a fence, escaped on to the line 
through a gate, which it was the company's duty, imder the 
30th section of Act 19 of 1861, to keep closed. The cow was 
killed in the daytime by a passing train : 

Heldf in the absence of any proof that precautions were 
taken by those in charge of the train to prevent the accident, 
that there was evidence of negligence to justify a verdict in the 
Magistrate's Court for the plaintiff : 

Eeld, further, that as the plaintiff might reasonably have 
believed that the gate would have been kept closed by the 
company, there was no proof of contributory negligence in 
allowing the cow to graze imattended on the commonage. 
De ViUiers vs. The Metropolitan a/nd Stiburhan RaUwa/y 
Compcmy ,, .. 211 

3. Contributory Negligence — Damages /or Inptry, — ^In an 

action for damages for injuries sustained by the plaintiff by 
reason of the upsetting of a vehicle hired from the defendants, 
it appeared that the plaintiff had immediately before the 
accident given the driver some beer, notwithstanding the 
* defendants' previous warning that no liquor should be given to 
the driver, and that the drinking of the beer made him less 
careful than he would otherwise have been : 
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Hdd^ that the plaintiff, having himself contributed to the 

accident, was not entitled to recover. HamtHy vs. Soeker .. 228 

Nomination. ^SieeELBonoN 24 

Nonfeasance. >8!m Negligence 159 

NonoE. iS^WAivEB .. 134 

Notice OF Appeal. ^Appeal 309 

Nuisance. iSee Municipality .. .. .. .. 329 

Nulla injuria est qujb in volentem fit. See Defamation .. 223 

Oral Promise. /See Surety 30 

Ordinance 40 op 1828, § 23. 8ee False Imprisonment .. .. 200 

6 OF 1839. /See Insolvency 314 

6 OF 1843. /See Jurisdiction 253 

16 OF 1847. /Sse Pounds • .. 10 

15 of 1845. /8^WiLL 277 

Overt Act. /See Conspiracy.. .. .. ., .. 259 

Ownership. /See Lease 359 

Pact. /See Servitudb and Agreement 67 

Par Delictum. /See Donation 214 

/8^ Fraud 267 

VASSS!T-~AUment qf Indigent. /See Aliment 198 

Consent qf. /See Marriage 318 

Partnership — Dormant Fartner— Anonymous Partner. — Goods 
having been supplied by the plaintiffs to one M., upon his 
credit alone, and in ignorance of the feet that the defendant 
was a dormant partner of his : 

Held, that the bare fact of such partnership having so 
existed does not entitle the plaintiffs to recover the price of the 
goods firom the defendant SeUar Brothers vs. Clark,. .. 168 

Passing Bond. /See Practice 188 

Pauper Suit — Appeal in formA pauperis— 5^erence to Counsel — 
Defamation. — Where, upon the fsjce of an application for leave 
to sue ot" defend in forma pauperis, it is clear to the Court that 
there is no cause of action or defence, no reference will be made 
to counsel. 

Appeals from Circuit Courts may be instituted in formdi 
pauperis, but the fact that judgment has been given against 
the petitioner would justify the Supreme Court in looking 
more closely into the petitioner's case than in an original suit. 

Where, upon the fi&ce of a motion for leave to appeal in 
forma pauperis, against a judgment for the defendant given by 
a Circuit Court in an action for defamation, it appeared that 
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kr the alleged defamation consisted in the statement that tlie 

petitioner had bewitched the defendant's daughter : 

Held, that, as the statement was not defamatory, there 
should be no reference to counsel. Ex parte Du Plooy . . 7 

Pbnalty. iSee Pounds 10 

Perpbtual Silence. ^ Provisional Sintence 126 

PebStibpbs. jS^Will 172 

PiGNUS JUDICLiLB. iSee PLEDGE 63 

1. Pleading — Amendment — Waiver, — Where, on the hearing of 

exceptions to a declaration, the plaintiff is allowed there and 
then to amend his declaration, and no objection is taken to such 
amendment being made without previous delivery to the 
defendant of a copy of the amended declaration, such amended 
declaration will be treated as having been duly filed, and no 
objection can afterwards be taken iu respect of the non-delivery 
thereof to the defendant. Logan y^. Read & Ask .. .. 60 

2. Special Damage — Should he specially averred in the declarer 

tion, otherwise the Court will only grant such damages as would 
necessarily he implied from the breach of contract. See Specifio 
Pbbformance and Philip vs. Metropolitan & Svhurhan RaiU 
way Co, .. .. .. .. .. .. .. .. 52 

Pledge. See Insolvency .. .. .. .. .. .. 280 

1. Judicial Attachment — PigniLS Judiciale — Prtference — 

• ^' Delivery — Redelivery — Notarial Bond — Judgment Creditor 

. : and Dd)tor, — Judicial attachment of a judgment debtor's goods 

, confers a preference thereon over a creditor to whom the goods 

. had been pledged by such debtor, but who before such attach- 

ment had redelivered the goods to the debtor, and the fact that 
the pledge had been effected by means of a duly registered 
notarial bond does not strengthen the claim of the bondholder 
as against the judgment creditor's judicial lien. Keams vs. 

^.. Cole 63 

2. Sale — Delivery — Redelivery — Execution Creditor — Judi- 

cial Attachment — Interpleader Suit — Preference, — Where a 
transaction, which in form is a sale, is really intended to be a 

« pledge, the CJourt will, at the instance of the pledgor's creditors, 

: treat it as a pledge with all its incidents. 

i An insolvent executed a so-called " deed of sale " whereby 

he purported to sell certain goods to his father for the amount 
of a debt due to the father, and the latter agreed that the sale 
should be considered as cancelled upon payment of the debt. 
Upon the execution of the deed of sale the goods were delivered 
to the father, but were afterwards allowed to remain in posses- 
sion of the son as his own property. 

Held, in an interpleader suit between the father and an 
execution creditor of the son at whose suit the goods in the 
You X.— Part ni. 2 H 
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possession of the son had been attached^ that the attachment 
gave the creditor priority over the father. 

The cases of Keyier vs. Barry^s ExectUor (Buch. 1879, 
p. 175) and Quires Tnutees vs. Assignees of Liddle (3 Juta, 
322) commented upon. Eofmeyr y%. Qous .. .. .. 115 

Point Reserved. See Appeal 12 

PouoB Offences Act — Police Constable — Arrest — Public Hotise — 
Right of Entry, — ^Where a police constable has the right of 
arresting a person for contravening any of the provisions of the 
Police Offences Act, 1882, he has the power for that purpose of 
entering a licensed public-house in which the offender has taken 
refuge, and the doors of which are open, even although he has 
not obtained the consent of the owner, and such owner who 
tries to prevent the arrest is liable for a contravention of section 
8, sub-section 5, of the Act. Queen ys. Kleinschmidt „ .. 237 

Polygamy. /See Native 346 

PosssESSiON, MALA ASD BONA FIDE. 8ee Lease 359 

1. Pounds — Founds Ordinance — Bams^-TresptMs — Penalty. — The 

owner of more than one ram found trespassing on the property 
of any other person \& liable to the penalty provided by the 
52nd section of Ordinance 16 of 1847, in respect of each such 
ram. Queen ys, Brodryh .. .. .. .. .. 10 

2. Act 15 qf 1892 — Ca/retaker — Trespass Money — Illegal imr 

pounding — Damages. — ^The plaintiff's cattle having been taken 
to the defendant's kraal for the purpose of being sent to the 
pound for trespass on the defendant's land, the plaintiff, not 
finding the defendant at the kraal, offered to the herd in charge 
the amount of trespass-money lawfully payable, which the 
herd refused as insnfBicient. On the defendant's return, he was 
informed of the tender, but impounded the cattle. 

Heldf that even if the herd was not a " caretaker," in terms 
of the 27th section of Act 15 of 1892, the defendant was not 
justified in impounding the cattle without first offering to 
the plaintiff to accept the tender and deliver back the cattle. 

On an appeal against a judgment for damages for a deliberate 
delict or tort, the Court does not scrutinise the evidence in 
support of damages so closely as in actions for breach of con- 
tract involving no turpitude on the defendant's part. Stuur- 
man vs. Van Booyen .. .. .. .. .. .. 35 

3. Act 15 of 1892, §§ 36 <fc 75— JVespow Damages-'Bedress 

at Common Law. — ^A person whose land has be^ trespassed 
upon by the cattle of another is entitled to redress at common 
law, where he has never impounded such cattle at all, or 
where, having impounded such cattle, he has neither claimed 
damages under the 32nd or 33rd section of the Pound Act, 
1892, nor claimed assessment of damages under the 32nd 
section. Thomson vs. Schietekat .. .. .. ..46 
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1. Practicb — Superannuated Judgment — Revivor — Magistrate^ 

Court — Notice of Motion — Sttrnmons. — It is no valid objection 
to a motion in a Magistrate's Court for the revivor of a super- 
annuated judgment of such Court, that the defendant has been 
brought into Court by means of a notice of motion, duly served, 
instead of a formal summons. Be Beer ^n. Rose .. .. 4S 

2. Beed — Registry of Beeds, — ^A deed is not passed until it 

has been signed by the Kegistrar of Deeds. Ruck vs. The Regis- 
trar of Beeds , 188 

Preference — Judicial Attachment — Pignus judiciale — Fledge — 
Bdivery-^Reddivery — Notarial Bond — Judgment Creditor 
and B^tor. — Judicial attachment of a judgment debtor's goods 
confers a preference thereon over a creditor to whom the goods 
had been pledged by such debtor, but who, before such attach- 
ment, had redelivered the goods to the debtor, and the fact that 
the pledge had been effected by means of a duly registered nota- 
rial bond does not strengthen the claim of the bondholder as 
against the judgment creditor's judicial lien. Keams vs. Cole 63 

Presumption OF Warranty. /See Sale 162 

Prima facie Proof. See Mine 218 

ofTtflb. >Sec Registration 120 

Principal. iSec Conspiracy 259 

iSee Agent 82 

Priority. iSfee Winding-up 333 

Priyatb Prosecution. In cases of private prosecution a Magis- 
trate's Court cannot award costs except where specially autho- 
rized by statute (as for instance under the 74th Rule of the 
Magistrate's Court Act, 1856), but on appeal in all such cases 
the Supreme Court may award costs to the successful party. 
Snyders Y8, Theron 

Privilege. jSee Defamation 



Privileged Will. See Will 

Process in Aid. See Jurisdiction .. 

Proclamation 140 of 1885. See Native 

Proof of Debt. See Insolvency 

PROSPECTING) Right of. See Lease 

Protest. See Railway Regulations 

1. Provisional Sentence — Bocumentary Evidence — Mortgage 
Band. — ^To a claim for provisional sentence on the balance of a 
mortgage bond, the defendant objected that the plaintiff was not 
entitled to recover such balance until the defendant had re- 
ceived transfer df a piece of land alleged to have been purchased 
by him in addition to the land transferred and mortgaged. The 
declarations of purchaser and seller, and the deed of transfer, 

2 H 2 
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stated that £200 was the price of the land actually transferred, 
and did not mention the additional piece of land. 

Held^ that the defendant's unsupported allegation that such 
additional land had been purchased should not outweigh the 
documentary evidence, and that provisional sentence should be 
granted. Haupt vs. Korstens .. .. .. .. .. 98 

2. Peo VISION AL Sektenob — BiiU 2&-'Leave to Sign JudgmerU against 
Flaintiff'—Dtfenceo/lUegaiUy'~-7Van^erIhUyAci--Beddivery 
of Bill— Perpetual Silence, — On a claim for provisional sentence 
on a biU of exchange, the defence was in effect, that the amount of 
the bill was the profit derived by the plaintiff from a transaction, 
whereby he sold certun two farms, not registered in his name, 
to the defendant, and induced the registered owner to transfer 
them direct to the defendant, and that this constituted an evasion 
of the Transfer Duty Acts. ITie Court having sustained the 
defence by refusing provisional sentence, the defendant entered 
appearance, but the plaintiff did not file his declaration within 
the time allowed by the Rules of Court. The defendant now 
applied (1) for leave to sign judgment against the pbdntiff for 
not proceeding ; and (2) for an order directing the plaintiff to 
hand over the bill to the defendant. 

Eeldf that, after refusal of provisional sentence, there was no 
necessity for the first order, that if the plaintiff improperly 
asserted rights in respect of the bill, the proper course was 
not to apply for the second order, but for a decree of per- 
petual silence, and that in regard to neither order was the de- 
fendant entitled to the further assistance of the Court, after 
having already escaped payment of part of the purchase price 
ofthefiwrms. Baason ys. Schikerling 126 

PuBUOATiON — Time a^ Manner of, SeeLiBVL 107 

Public HousB. /See Poliob Offences 237 

Interest. SeeloBKL 107 

Pboseoutoe. /See Appeal 309 

School. iSee School 203 

Pqpil. /SSee Sohoolkastbr 240 

PuBCHASE. /Sec Sale 246 

QuAUFYiNQ TO GIVE Evidence. /See Witness 186 

Babies. /See Munichpality 329 

Railway. /See Expbopbiation 16 

CoMPANT. /Sec Negligence 211 

/SccTbansper 291 

Railway Regulations — Machinery — Undamageahle Iron — 

Protest — Restitutio. — By the Railway Regulations of the 
Colonial Government the freight for " machinery " is charged 
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at second-class rates, and for ** iindamageable iron " at ten per 
cent. less. The plaintiffs having imported certain iron machi- 
nery in separate pieces, and entered it in the customs as " machi- 
nery ,** so as to save the import duty, sent it by railway to Du 
Toit's Pan. In the consignment notes they described the 
articles as " undamageable iron," but the railway department 
charged them as for machinery. The amount having been paid 
under protest, the plaintifils now sought to recover the difference. 
Held, that, although some'portions of the machinery might, 
if imported and consigned separately, have been fitly described 
as *' undamageable iron," the consignment as a whole was pro- 
perly charged for as " machinery," and that the plaintiffs were 
not entitled to recover the difference between the two rates. 
Wemlton Syndicaie vs. The Colonial Oovemment 

Bams. /Sec Pounds 

Bbasonable Cause. /See False Impbisonhbnt 

BEASONABLENE88. See MUKIOIFALITT 

Kecital in Deed. See Tsansfeb 
Beotifioation of Mistake. See Election . 



OF Transfeb. See Tbansfeb 

Redelivebt. /See Pledge 
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Bbfebence TO Counsel. /See Paupeb 7 

Begibtbation afteb Mabbiage. See Antenuptial Contbact .. 206 



Bbgibtbation. See Agbeembnt and Sebvitude .. 



67 



! Tbansfeb * 291 



See Winding up 



333 



- of TnrLK^Act 28 of 1881— Prima facie Proof of Title.— 
Begistration of title should not be ordered under Act 28 of 
1881 unless the petition discloses prima facie proof that the 
petitioner had by prescription, contract, or otherwise acquired 
the just and lawful right to the ownership of the land sought to 
be registered. 

On a petition stating that the petitioner's predecessors in title 
had purchased from W. certain plots of ground bounded on one 
side by a passage to the use of which the purchasers were to be 
entitled, that the plots had been duly transferred to such pur- 
chasers, and that the petitioner was now the sole owner of 
these lots, and no longer required the passage as such : 

Held, that the presumption was that W. intended to reserve 
the ownership in the land beneath the passage to himself, and 
that, in the absence of any proof to rebut that presumption, 
there was no prima facie case to entitle the petitioner to regis- 
tration of such land in his own_ name. Bank of AfrvM vs. 
Banide \ 120 



Begulation. See Municipality 



142, 329 



Digitized by VjOOQIC 



422 

PAOB 

Rehabilitation. iSec Ihsolvbkot 280 

Removal OF ExxouTOB. /SeeExEouroB .. • 1 

Removal OF Licence. Seehiquon 195 

Res JUDiOATAr— The requisites of a valid defence of m judicata are 
that the new demand must be of the same thing that has 
abeady been finally adjudicated upon, that it must be for the 
same cause and between the same parties. Bertram vs. Wood 177 

Restitutio. ^ Railway Regulations 221 

Restbaint ON Sale OF Meal. iSee Condition 43 

Retention. /S^ee Lease 359 

Rbtubn OF Pabt OF Goods sold. /See Sale 246 

Review. iS^ Witness .. * 186 

Rule of Court, lW>^Appeal—Chirf Magistrate of Qriqua- 

land East — Summons — Gross Irregularity — Exertion — Minor 
— Married Woman,— On appeal to the Chief Magistrate of 
Griqualand Ei^t, he reversed the judgment of the Magistrate of 
Kokstadf whereby the latter had allowed two exceptions to the 
plaintiff's summons for £3 5«., being the value of a dress left by 
the plaintiff, a minor, with the defendant, a married woman, for 
repairing and washing. The exceptions were (1) that the 
plaintiff improperly appeared as such, although stated in the 
summons to be ^ assisted, as far as need be, by her father," 
and (2) that the smnmons was improperly directed against the 
defendant, she being a married woman. The defendant now 
applied for a summons to review the Chief Magistrate*8 judg- 
ment dismissing the exceptions, on the ground that it consti- 
tuted gross irregularity in the proceedings, but the petition did 
not allege that the father had not given a warrant to institute 
the action, or that the defendant did not carry on the business 
for her own benefit. 

Heild, that the mistake, if any, made by the Chief Magistrate 
was not so palpable, on the face of the summons, or so pre- 
judicial to the defendant as to amount to gross irregularity 
in the proceedings. PieTiaar vs. Oodden 129 

Revivob — Superannuated Judgment, SeeFRAcrncs .. 48 

Right, Assertion of. — A person committing a criminal act in the 
bond fide belief that by so doing he is merely asserting a right 
cannot be held liable criminally, but the belief must be reason- 
able. Conradie Y8. Kloppers . 189 

Road. iSec Dlagbam 156 

Rule OF CouBT, 8. fiiee Jurisdiction 192 

25. /Sec Provisional Sentence 126 

190. /See Review 129 

333b. /8fee Discovery 137 
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Salb. iSSee Sebvititdb and Aobebmbmt 67 

iSeePLBDGB 116 

1. Manx^fo/cturer — Warranty — Presumption, — ^If goods are 

ordered of a manufacturer for a particular purpose known to 
the vendor, there is an implied warranty that they shall be fit 
for such a purpose; but if an article of a definite nature is 
ordered, the manufactiu'er warrants no more than that the article 
supplied is as fit as any answering the description in the 
order. 

If the vendor is not the manufacturer, and the goods are not 
sold with all faults, the legal presumption is that the vendor 
warranted them against such latent defects as would render 
them unfit for their ordinary use ; but this presumption may be 
rebutted by the special terms of the sale, or by other circum- 
stances showing that a warranty was not given or imderstood to 
be given. 

The plaintlfiis ordered from the defendant, who was not a 
manufacturer, a " one-horse Pumell Gas Engine," which was 
required to supply the motive power for grinding cofiee. The 
defendants supplied such an engine, which answered in every 
respect to the description of the one ordered, and the plaintiffs 
paid for it. After being used for a short time it was found that, 
owing to the insufficiency of the gas pressure in Cape Town, it 
did not work satisfactorily, but there was no evidence that any 
other engine of that description would have worked better with 
that pressure : 

Held, that any presumption of warranty that the engine 
would be fit for the plaintiff's purposes was rebutted by the 
circumstance that the defendant only xmdertook to supply, as 
in fact he did supply, a particular article of a particular 
manufacture. Hall & Co, y&, Kea/rns .. .. .. .. 152 

2. Purchase and Sale — Wa/rranty — Return of part of Flock 

— ^Actio redhibitoria. — To an action for the price of things sold 
and delivered, facts which would have been sufficient to found 
the redhibitory action afford a valid defence. 

A purchaser who succeeds in the redhibitory action is entitled 
to recover also the expenses incurred by him for the due pre- 
servation of the things sold and delivered to him. 

When the purchaser of a flock of ewes under a warranty that 
they had not been put to the ram within twelve months pre-^ 
viously, has killed some of them, and by that means only could 
discover, and did actually discover, that a considerable propor- 
tion of the flock were in lamb, he could only be compelled to 
pay the price of those which he has killed, and he may in 
reconvention claim the amount of expenses incurred in respect 
of the remainder, he tendering to return such remainder of the 
flock. Theron "7%, Africa 246 

School — School ReguUUtom — Guarantee. — It is no defence to an 
union upon a sub-guarantee signed by householders to supple- 
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ment the ordinary income of a public school that the deficiency 
sued for was caiisedby a debt incurred before the giving of the 
sub-guarantee, if such debt was properly incurred by the 
managers. 

Where a loan has been raised for the purpose of purchasing 
land and building school buildings, the interest upon such a 
loan forms a charge upon the current income of the school. 
Mcmagers of Oudtshoom Public School vs. White .. .. 203 

SoHOOLMABTEB — PupU — Correction — Assault — Injury. — A school- 
master's discretion in the punishment of his pupils should not 
be lightly interfered with ; but chastisement which is obviously 
unreasonable or immoderate constitutes an actionable injury. 
The nature of the offence is an important ingnedient in deciding 
whether or not the punishment was unreasonable, (jueen vs. 
SogaMgikda *.. .. 240 

Sbcubity. ^Inbolvkncy .. , 280 

. FOB Costs. >Sec Costs 243 

/SeeExBOtJTOB 1 

Sepabation, JuBioiATi. — Eusband and Wife — Ill-treaimetU — In- 
temperance — Custody of Child, — Ill-treatment which, by itself, 
is not sufficiently serious to entitle a wife or husband to a decree 
of judicial separation would, if accompanied by habitual intem- 
perance, entitle her or him to such a decree. 

A wife who obtained a decree under such circumstances 
declared entitled to the custody of a child — ^a boy — of the mar- 
riage, until he attains the age of at least seven years, with leave 
to the husband to apply for further directions at the end of that 
time, and with liberty of access to the child in the meantime, at 
all reasonable times and places. Ooldsuwrthy vs. Ooldsworthy 139 

Sequestbation. iSSee Insolvency .. .. .. .. .. 62 

Sbbvitude. iSeeTBANSFEB .. 291 

1. Transfer — Dominant and Servient Tenement, — The owner 

of a tenement, in favour of which a duly registered praedial 
servitude exists, cannot transfer the benefit of the servitude to 
another tenement belonging to him without the consent of the 
owner of the servient tenement. Louw vs. De ViUiers .. 324 

2. Agreement added to contract of sale of land will amount to 

servitude if in fiivour of another tenement and registered. See 
Agbebment, and SteyUerville Consistory vs. Bosrnan .. .. 69 

Shooting Match. /See Lotteby .. .. .. 38 

Sick Pay. 5fee Benefit Society 164 

Signing Judgment. /See Pbovisional Sentence 126 

Sfbgial Damage — must he specially pleaded. See Specific Peb- 

poemancb 62 

Licence. j6n06 Mabbiagb 318 
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Spscifio Pebfobmahoe — Special Damage — Declaration — Amend- 
ment — Pleading — Evidence — Sale of Land— Breach of Contract 
—Loss qf Profite— Interest — Wilful or Fraudulent Refusal to 
perform Contract. — As a general rule, subject to certain specific 
exceptions, a plaintiff suin^ for specific performance of a con- 
tract of sale is not entitled, in addition thereto, to claim damages 
in respect of the profit which he would have made if the thing 
or land sold had been delivered or transferred in due time. 

In an action for damages for breach of contract, evidence is 
not admissible of any damages which the law would not imply 
from such breach, unless the declaration contains an averment 
of the special damages sustained, or of such facts as would 
amount to a notification to the defendant that the evidence 
would be tendered. 

Evidence of loss to the plaintiff of the use of the purchase 
price paid by him in advance held to be inadmissible in 'the 
absence of any averment of such loss ; but, it appearing that the 
defendant would not be prejudiced by the insertion of such an 
averment, the Court authorized an amendment of the declara- 
tion so as to enable the plaintiff to claim interest on the money 
so paid in advance. Philip vs. Mek'opditan and Suburban 
Bailway Company 

Spoliation. See Native 



Street. See Negugenoe 

SuMMOKS. See Agent.. 

iSSee Pbagtioe 

SuNDAT Privileges. ^SmLiquob 

SuPEBANinjATED JUDGMENT — revivor by Notice of 
Pbaotice .. 



Motion. See 



52 

207 

159 

32 

48 

273 

48 
192 



Supreme Court, Judge of. See Jurisdiotion 

Surety — Oral Promise — Undertaking to Repay Advances made to 
Another — Evidence. — There is no rule in the law of the Colony, 
as there is in the English law, that an action cannot be brought 
upon an oral promise to answer for the debt of another, but the 
evidence of such a promise must be clear and conclusive. 

Equally clear evidence is required of a direct promise to repay 
advances to be made to another as the promisor^s agent, although 
such a promise is not required by English law to be in writing. 
Koster Y8. Blake 30 

Surplus. /Sea Insolvency 101 

Survivor. See Will 56,145 

Taxation. iS^ Witness 186 

Tembuland. iSee Native 346 

Theft. See Affeal 12 

Title TO Land. /SSm Jurisdiotion «. 41 
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Trap. See Defamation 228 

Tbansaction in one Oountby to be completed in anothsb. See 

Winding UP 333 

Tbansfeb. jSec Donation 214 

/See Sbbvitudb 324 

/See Expropriation 16 

Rectification — BegistrcUion — Fratid — Mistake or Duress — 

Expropriation — BaUvxiy Recital in Deed — Act 9 qf 1858 — 
Compensation — Servitude. — ^By Act 23 of 1889 the defendant 
Company was empowered to expropriate certain land for rail- 
way purposes with all the powers which are by Act 9 of 1858 
bestowed upon the Commissioners of Roads in regard to taking 
and acquiring lands necessary for the making and repairing of 
mfldn roads. A question having arisen between the Company 
and the plaintiff as to the compensation to be paid for certain 
land belonging to the plaintiff which the Company required for 
railway purposes, it was referred to arbitrators upon the basis 
of a purchase of land by the Company. Before transfer the 
Company discovered that the land would not be required for 
railway purposes, but the plaintiff insisted upon payment of the 
compensation awarded by the arbitrators. The Company 
having paid the compensation, insisted upon having a clean 
transfer, whereupon the plaintiff passed a duly registered deed 
which after reciting that the Company was empowered by Act 
23 of 1889 to expropriate land for railway purposes, ceded and 
transferred the land in question in the usual form without any 
servitude or restriction of any kind. 

Held^ (a) that in the absence of fraud the plaintiff was not 
entitled to an interdict restraining the Company from trans- 
ferring the land to the co-defendant W.,'or to claim a rectifi- 
cation of the transfer by inserting the terms of certain agree- 
ments alleged to have been made between the plaintiff and the 
Company before reference to arbitration, inasmuch as the 
plaintiff knew before passing transfer that the Company insisted 
upon a clean transfer and would not have paid the price or 
accepted transfer on any other terms, (b) That the recital in 
the deed could not control the operative part, which was unam- 
biguous, (c) That even if the recital were allowed to control 
the operative part the reference in the recital to Act 23 of 1889 
had not the effect of limiting the Company's use of the land 
to railway purposes, in case the land after being expropriated 
was found not to be required for such purposes. Clayton^ 
N, 0., vs. Metrcpolitan and Suburban RaUvxiy Co. and 
Walker 



Tbansfeb Deed. /Siee Diaqbam 

DuTT Act. See Pbovibional Sentence 

Tbespasb. See Pounds 

Money^tender qf. /SSm Pounds 



. 166 

. 126 

10,46 

. 85 
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Tbubtbb. See Ihsolvbkot 

•^^ Pertandllidlnlity </, /S00 Insoltenot 

Ultra Vibes. iSec Pbaxtd 

iSce MUKICIPALITY 

Undamaoeable Ibon. /See Railway Regulations 
Unoebtaking to Repay Advances to Anothbb. iSec Surety 
Undue Pbefebence. /See Jubisdiotion 
UsuPRUCJT. See Will 

Verdict of Jury. iSee Appeal 

Vesting. iSce Will 

ViBWERy Appointment of. See Mine and Lease .. 
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62,280 


.. 101 


71 


42, 329 


.. 221 
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.. 253 


.. 145 
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56 


.. 231 



Waiver, /See Pleading 50 

/See Jurisdiction 251 

Notice — Interdict. — A rale having been granted for an 

interdict restraining a Town Council from removing a ** stoep ^ 
adjoining premises occupied as a shop, on the groxmd that no 
previoos notice had been given to the occupier of the CounciPs 
intention to remove such ** stoep," it was brought to the notice 
of the Court that the occupier had sanctioned such removal. 

Heldy that, assuming written notice of such removal to be 
necessary, it had been waived by the occupier. Fletcher vs. 
Cape T6um Town Council .. .. .. .. 134 



Warranty. See Sale 



152, 246 



1. Will — Mutual WiU — Adiation — Survivor — Vesting — Legacy — 
Jus Accrescendi — Testator — Intention, — Husband and wife by 
a codicil to their mutual will bequeathed a &rm, after the death 
of both of them, to their son J., and made a further cumbrous 
provision, which the Court construed to mean that in case 
another son should be bom he should take a half-share in the 
farm, and J. the other half. After the execution of the codicil, 
and before the death of either testator, another son, L., was 
bora. The testator died first, and the surviving widow 
adiated. Thereafter the son J. died, leaving two children (the 
plaintiflfs). The surviving testatrix and L. then transferred 
the whole farm to R., who was aware of the contents of the 
codicil : 

Held, that, whether or not the jus accrescendi applied to the 
legacy, J. had, before his death, acquired a vested reversionary 
interest in one-half of the farm, and that the plaintiffs, as his 
heirs, were entitled to have the transfer of their father's share 
to R. set aside : 

Eeldf further, that, inasmuch as the codicil amounted in 
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substance to a legacy of the farm, after the suryiying spouse's 
death, to both sons in equal shares, the presumption was that 
the testators did not intend the jus aocrescendi to apply. 
8teenkampYa.De Villiers .. .. .. .. .. 56 

, Will — MtUudl Will — Massing of Joint Estate — Survivor — 
Usufruct — Benunciation —Prohibition against Alienation. — 
Husband and wife, married in community of property, made a 
mutual will by which they appointed the survivor as heir with 
the children of the first dying, directed a valuation of the 
joint property in order to ascertain the sliares of the children, 
the immoveable property being valued at ten shillings a morgen, 
and provided that the survivor should remain during his or her 
lifetime in possession of the joint estate *' but so that the said 
survivor shall have no right to sell . . . that property, in such 
manner that such survivor shall not be bound to pay out during 
his or her natural lifetime to the majors or married heirs their 
portions.'* 

HMy that upon the death of the husband, the wife was 
entitled to her half share and a child's portion, and to a 
usufruct in respect of the rest of the joint estate; that the 
shares of the children were fixed by the valuation ; that the 
prohibition against alienation applied only to the children's 
shares, and that the surviving wife was at liberty to renounce 
her life interest, and pay out or secure the children's shares 
upon the basis of the valuation, and for that purpose sell 
such portion of the immoveable property as may be found 
necessary. 

The cases of Lucas vs. Eoole (Buck 1879, p. 132), and 
Smith vs. Executors of Sayers (Foord, 66) (^stinguished. 
Naude vs. NaudSs Executor .. .. .. .. .. 146 

Attestation — Executor— Act 22 of 1876. — The appointment 

under a will attested by three or more. competent witnesses of 
one of such witnesses as executor is null and void under Act 22 
of 1876. In re Watson 276 

Attestation — Ordinance 16 qf 1845 — Privileged, — ^A docu- 
ment by which a father divides his property among his children 
upon his death is not a privileged testament so as to be exempt 
from the requirement of the Wills Ordinance unless it is written 

by himself. InreMcCdlgan 277 

Construction-— Heirs — ^* Children and Grandchildren^ — 

Succession per stirpes — Legitimate portion. — ^A testator by his 
will appointed his children and grandchildren as his heirs. 

Heldy that, in the absence of any other indication to the con- 
trary in the will, the children of those of the testator's children 
only who predeceased him must be deemed to have been in- 
cluded in the term '* grandchildren." 

By^a codicil the testator instituted the children of his son J. 
as heirs in his stead, and directed that J. should draw only the 
interest on the amount, which would have devolved on him as 
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heir. After the testator's death in 1872, J. claimed his legiti- 
mate portion, which was paid to him by the executors. 

Eddy that upon J/s death his children were entitled only to 
the balance of his inheritance, after deduction of his legitimate 
portion. Human ys. Humcm^g Executors .. .. .. 172 

Winding UP. /See Company 65 

iSee Insolvenoy 101 

Company — Receiver — Official Liquidator — Mortgage — 

Priority — Debenture Holders — Conflict of Jurisdiction — 
Transaction in one Country to he completed in another — Con- 
veyance — Delivery — Registration, — A company registered in 
England, but carrying on a diamond mining business in this 
Colony, executed a deed in England which, after reciting that 
the Company had determined to issue certain debenture stock, 
to charge the Company's mining claims for the due payment of 
the debentures and interest thereon, to appoint an irrevocable 
attorney for the purpose of effecting the charge according to the 
laws of this Colony, and in particular granting a hypothecation 
of all the mining claims and a general notarial bond over the 
property of the Company, conveyed all the assets of the Com- 
pany to certain trustees for the debenture-holders with power, 
in case an order be made by a Court having jurisdiction for the 
winding up of the Company, to take possession of the property 
or appoint a receiver, and to enforce the security in any way not 
prohibited by the law of the Colony by sale of the property. 
On the application of the debenture-holders, the Court of 
Chancery in England appointed the applicant as receiver of the 
property comprised in the deed, but made no order for the 
winding up of the Company. Thereafter, the High Court of 
Griqualand made an order for the winding up of the Company 
in this Colony, and appointed the respondent as official liqui- 
dator with full powers under the Act. The respondent having 
advertised a sale of the assets of the Company in the Colony 
the applicant applied to the Griqualand Court, (a) for an order 
recognising him as receiver with all the powers conferred upon 
him by the English Court, and Qi) for an interdict staying the 
sale to a date thirteen days later than that fixed by the adver- 
tisement. The High Court having dismissed both applications, 
heldy on appeal (a) that so long as the orders of the High 
Court for winding up the Company and appointing the respon- 
dent as liquidator remained in force, that Court was justified 
in refusing to recognize the applicant's claim to the control and 
possession of the Company's assets in this Colony, and (() that 
no good reason existed for interfering with the discretion of 
that Court as to the date to be fixed for the sale of the assets. 

The deed (although in form a conveyance of the Company's 
assets) contemplating a completion of the security in this Colony 
cannot be regarded by the Courts of this Colony as a transfer of 
the ownership of the Colonial assets to the trustees without 
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registration of the mortgage of the miniDg claime and delivery 
of the moveable assets. 

The transaction having been registered in the Deeds Office as 
a mortgage must be treated as suoh by the Courts of this 
Colony, and the property .mortgaged must be realized and 
distributed by the liquidators of the Company (with due regard 
to the debenture-holders' rights of priority) and not by the 
receiver appointed in England. Whinney, N, 0. vs. Chrdner, 
K. 333 

Witness — Qaaiifying to give Evidence — Costs — TojxaUon — 
Review, — Application for any special costs which the successful 
party wishes to be adjudged as costs between party and party 
should be made at the time of trial. 

The costs incurred for the purposes of qualifying witnesses to 
give evidence will not, as a rule, be allowed, though this rule 
is subject to exceptions in special cases. The Wynberg 
Municipality Y8. The War De^partTnent 186 
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